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THE PROPOSED CONSTITUTIONAL CONVENTION 


The Committee Hearing on March 2 and Its Results 


The hearing lasted all day before almost the full committee who 
listened with attention. There were about 35 or 40 persons present; 
about half of them women and half men of varying ages. 

The discussion was emphatic on both sides. The committee re- 
ported adversely by vote of 8 to 5 and two members reserving their 
judgment. There were seven bills, including one by His Excellency, 
the Governor, all substantially similar. On March 9 the report of 
the committee was debated in the Senate. The adverse majority 
report was sustained and all the bills defeated. A Resolve (printed 
below) to create an unpaid commission to study proposals for amend- 
ments was substituted for one of the bills. F. W. G. 


The Resolve Substituted by the Senate 


SENATE No. 527 


[Senate, No. 527. — Substituted by amendment by the Senate 
(Cutler) for the Senate Report of the committee on Constitutional 
Law, reference to the next annual session, on the petition of Wil- 
liam C. Madden, accompanied by bill, Senate, No. 28.] 


RESOLVE ESTABLISHING A SPECIAL UNPAID COMMISSION TO MAKE A 
COMPREHENSIVE STUDY OF THE CONSTITUTION WITH A VIEW TO 
REVISING AND SIMPLIFYING THE SAME. 


Resolved, That a special unpaid commission, to be known 
as the commission on the revision and simplification of the 
constitution, consisting of five members of the senate to be 
designated by the president thereof, five members of the house 
of representatives, to be designated by the speaker thereof 
and five persons to be appointed by the governor, is hereby 
established for the purpose of making a comprehensive study 
of the constitution with a view to revising and simplifying the 
same. Said commission shall be provided with quarters in the 
10 state house or elsewhere, may hold public hearings, may 
11 travel within and without the commonwealth, and may expend 
12 for clerical, legal and other assistance, and for expenses, such 
13 sums as may be appropriated thereof. For the accomplish- 
14 ment of its purposes the commission may initiate any studies, 
15 inquiries, surveys or analyses it may deem relevant through 
16 its own personnel or in co-operation with any public or private 
17 agencies, including institutes, universities, foundations or re- 
18 search organizations. Said commission shall have the co-op- 
19 eration of officials of the commonwealth and its commissions, 
20 boards and departments for such information and assistance 
21 as it may deem necessary. Said commission shall report to 
22 the general court the results of its investigation and study, 
23 and its recommendations, together with drafts of legislation 
24 necessary to carry such recommendations into effect by filing 


CONaarwnre 
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25 one or more reports with the clerk of the senate from time to 
26 time, and by filing its final report on or before the last 
27 Wednesday of December in the current year. 


STATEMENT SUBMITTED TO COMMITTEE 
AT THE HEARING 
March 2, 1960 


TO THE COMMITTEE ON CONSTITUTIONAL LAW 
OF THE MASSACHUSETTS LEGISLATURE: 

I heard recently that our famous Constitution—one of the ‘‘Mile- 
stones on the Road to Freedom in Massachusetts,” depicted in the 
Murals in the hall of the House of Representatives and a leading 
document in the history of American thought—had been described 
by somebody as a “garbage can.” I also noticed in the public press 
words like an “old family bus” and “a one-horse shay” government. 
These words have puzzled me so that I think the Committee will 
wish to have before it copies of the following list of documents 
relating to our Massachusetts Heritage for consideration in con- 
nection with proposals to call a Constitutional Convention to over- 
haul our entire Constitution. I express the hope that the two 
Heritage pamphlets of 1954 and 1955 of which fifty thousand were 
distributed to high school students, libraries, and others, will be 
examined. The first was made possible by the generosity of one 
of the most public spirited citizens of Massachusetts; the second 
by an appropriation of the Great and General Court of Massachu- 
setts. I also submit a statement of facts within my own knowledge 
as an observer and listener, before, during, and since the last Con- 
vention of 1917-18-19 and two historic documents relative to the 
election of candidates to that Convention. I call special attention 
to Bishop Wright’s never-to-be-forgotten words, when he said, at 
the Heritage dinner of 1954, that by our Constitution “the people 
protect themselves against themselves.” 


Respectfully submitted, 
Frank W. Grinnell 


List of Documents 


1. The Heritage pamphlet of 1954 with the first Proclamation of Governor 
Herter. 

2. Addresses of Chief Justice Qua and Bishop Wright at the Heritage dinner 
of 1954. 

3. Heritage pamphlet of 1955 on the 175th Anniversary of the Constitution 
with the second Proclamation of Gov. Herter. 

4. Address of Admiral Samuel Eliot Morison “The Formation of the Massa- 
chusetts Constitution of 1780” at the Heritage dinner of 1955. Copies dis- 
tributed to all colleges in the United States. M.L.Q. 

5. Governor Furcolo’s first Heritage Proclamation of 1957. M.L.Q. Oct. 1954, 
p. 4. 

6. Governor Furcolo’s second Heritage Proclamation of 1958. M.L.Q. Oct. 1958, 
p. 67. 

7. Governor Furcolo’s recommendation in January, 1959 (with discussion). 
M.L.Q. 

8. An article by Charles Francis Mahoney, Esquire, in April, 1959, in support 
of a Convention (with discussion). M.L.Q. April, 1959. 

9. Personal observation and experience and two historic documents of 1917. 
M.L.Q. Dec. 1959, pp. 112-118. 
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COLLECTION OF JUDGMENTS BY REACHING THE 
INSURANCE POLICY: MAIN FEATURES 
OF LIABILITY INSURANCE 


(Submitted at Pittsfield Midwinter Meeting—Feb. 1960) 
WARREN G. REED, of the Boston Bar 


Liability insurance today is written to cover practically every 
tort liability for the negligent causing of bodily injuries and 
property damage. It is a vast industry. Without its protection by 
spreading of risk through what Winston Churchill calls the magic 
of the averages, there is no doubt that the great industrial progress 
of the country would have been impossible. 

Insurance companies are constantly designing new forms to 
fill new needs and to meet changed conditions. Nevertheless, it 
is surprising how similar all liabilty coverages are in their basic 
features. 

It should not be assumed that it is a problem to recover from 
the insurer every time a judgment is obtained against the insured. 
In the vast majority of cases, the insurer pays without any question. 
However, in a business so huge, involving as it does complicated 
contracts and a considerable body of regulatory statutes, there 
are bound to be a great variety of questions which must be resolved 
by the courts. 

It is the hope of the writer to outline some of the important 
principles and problems. Such an outline is perforce comprehensive 
and cannot be exhaustive in scope or citation of authority.! 


I. History 


Historically, liability insurance evolved because there was an eco- 
nomic need for it. The propriety of issuing policies indemnifying 
one for the consequences of one’s own negligence was established 
before the turn of the century.'* Early policies were policies of 
indemnity in which the injured party had no interest.” 

In 1914 this was changed by the enactment by the General Court 
of chapter 464, which contained the essential provisions of what 
are now G.L. c. 175, secs. 112 and 113, and G.L. c. 214, sec. 3(10), 
which are the sections fundamental to all bills brought by injured 
parties to reach and apply liability insurance policies. 

The effect of G.L. c. 175, secs. 112 and 113 is to relieve the in- 
sured of the necessity of satisfying the judgment recovered against 
him, before being able to recover against the insurer upon a policy 
insuring against the loss established by the judgment, and to enable 
the judgment creditor to secure the application of the insurance 
money upon his judgment without such proof.* 





1 Inasmuch as this article is written chiefly for Massachusetts lawyers, Massachusetts 
authorities are cited when any were found. 

18 Employers’ Liability v. Merrill, 155 Mass. 404 (1892). 

2 Bain v, Atkins, 181 Mass. 240; Connolly v. Bolster, 187 Mass. 266; Davison v. Mary- 
land Casualty, 197 Mass. 167; Brugette v. Sandini, 291 Mass. 373, 376. 

3 Kana vy. Fishman, 276 Mass. 206, 210. 
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The idea that a liability policy was a private contract between 
the parties was again markedly departed from in 1925 by the enact- 
ment of the so-called compulsory motor vehicle insurance law, effec- 
tive January 1, 1927.4 

“The purpose of the compulsory motor vehicle insurance law is 
not, like ordinary insurance, to protect the owner or operator alone 
from loss, but rather to provide compensation to persons injured 
through the operation of the automobile insured by the owner.’ 
The persons to be protected are travelers upon the highways.® 

In contrast to the compulsory law, it should be kept in mind that 
it is fundamental under noncompulsory liability coverages, the 
rights of the judgment creditor “are derivative from the insured 
and any defences that the insurer may have against the insured 
are equally applicable against” the judgment creditor. In other 
words, the judgment creditor’s rights against the company rise 
no higher than those of the insured.? 


II. Features of Liability Insurance Generally 


A. OBLIGATIONS OF INSURER 
1. Defense 


The insurance contract obligates the insurer to “defend any suit 
against the insured alleging such injury, sickness, disease or 
destruction and seeking damages which are payable under the terms 
of this policy, even if any of the allegations of the suit are ground- 
less, false or fraudulent.” 

The obligation to defend is determined by the allegations of the 
complaint. “Where an action against the insured is ostensibly 
within the terms of the policy, the insurer, whether it assumes the 
defence or refuses to assume it, is bound by the result of that 
action as to all matters therein decided which are material to re- 
covery by the insured in an action on the policy. . . . This does not 
mean that the insurer is barred from setting up in an action against 
it any matter constituting a defence and not already determined 
in the original action.’ 


Thus an insurer is not barred from setting up in the suit to 
reach and apply a non-compulsory policy, that the injuries were 
not accidentally sustained ;!° that there was late notice;'! that the 
injuries were caused by a motor vehicle which it did not insure;!2 
or that a vehicle was being used as a livery conveyance.!* 


The insurer expressly obligates itself to defend lawsuits. If it 
does not settle, it must defend. And in defending, the insurer must 
“do a workmanlike job and use reasonable and appropriate care 


4 Acts of 1925, c. 346. 

5 Wheeler v. O'Connell, 297 Mass. 549, 55 

6 Service Mutual v. Aronofsky, 308 Mass. 

7 Cassidy v. Liberty Mutual, Mass. Adv. Sh. (i968) "1283; Polito v. Galluzzo, 337 Mass. 
360, 363; Salonen v. Paanenen, 320 Mass. 568, 57 

8 Fessenden School v. American Mutual, 289 — 124, ane Miller v. U.S.F. and G., 
291 Mass. 445, 448; Sheehan v. Goriansky, 321 Mass. 200, 20 

9 Miller v. U.S.F. and G., 291 Mass. 445, 448-449; Sciaragar v. Debler, 304 Mass. 240. 

10 Sontag v. Galer, 279 Mass. 309. 

11 Phillips v. Stone, 297 Mass. 341; Miller v. U.S.F. and G., 291 Mass. 445. 

12 Sweeney v. Frew, 318 Mass. 595. 

13 Lodge v. Bern, 328 Mass. 42. 
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and skill in doing it.” This is the obligation “whether the work 
consists in building a house, repairing an automobile, treating a 
patient or defending against a claim or a lawsuit.” If the insurer 
is negligent in this regard, it is liable in contract or tort.!* 

This right of defense is “inserted primarily for the benefit of the 
insurer in the sense that where there is a conflict of interest be- 
tween insurer and insured, the insurer may exercise the right to 
defend for its own advantage even though from the standpoint of 
the insured a different course would have been preferable.’’!® 

Occasionally the question arises whether, after the limits of 
the policy are exhausted, the insurer is still obligated to defend. 
There is no decision on this in Massachusetts. In 1939 the Supreme 
Court of New Hampshire held there was no further duty to defend 
in such a case.!® This seemed to be a sound conclusion, but cases 
following that were not in harmony.!7 

Because of the confusion on this subject, the wording of standard 
policies was, in 1955, changed to read, “With respect to such insur- 
ance as is afforded by this policy, the company shall (a) defend 
any suit....” This was done to make it clear that the obligation 
to pay and the obligation to defend are interdependent. Presumably 
this language will serve to clear up this vexed matter.1® 

Even if the limits are exhausted, for example by the payment in 
two of several pending suits, this does not mean that the insurer 
can simply bow out in the middle of the other suits to the insured’s 
detriment.!9 

2. Payment 


The obligation of the insurer to pay needs little elaboration. 
The limits normally control the extent of this obligation. For ex- 
ample, if a wife collects $5,000 under a $5,000/$10,000 policy, the 
husband cannot then collect for consequential damages.?° 


Liability policies often expressly provide that there are obliga- 
tions, over and above the limits, to pay (a) expenses incurred by 
the company, costs taxed against the insured and interest after 
entry of judgment,?! (b) premiums on appeal bonds, (c) immedi- 
ate medical and surgical expenses, and (d) reasonable expenses, 
other than loss of earnings, incurred by the insured at the insurer’s 
request. 


B. RIGHT OF INSURER TO SETTLE 


The importance of the settlement provisions of the policy arises 
when the amount paid in settlement or as a result of judgment is 


14 Abrams v. Factory Mutual, 298 Mass. 141, 143; Damiano v. National Grange, 316 
Mass. 626, 

15 Abrams v. Factory Mutual, 298 Mass. — 143. 

16 Lumbermens v. McCarthy, 90 N.H. 32 

17 American Employers v. Goble Aircraft * 1954) 131 N.Y.S. (2d) 393; American Cas- 
ualty v. Howard (CA4) (1951) 187 F (2d) 322; Anchor Casualty v. MeCated = 
(1949) 178 F (2d) 322; Denham vy. LaSalle Hotel (CAT) (1948) 168 F (2d) 576. 

Compare: Financial Indemnity v. Colonial Insurance 281 Pac. (2d) 833 TC oalit.) 
(1955) and Indemnity of North America v. Hawk-Eye Security (CA10) (1958) 260 F 
(2d) 361, 

18 See: Des Champs, “The Obligation of the Insurer to Defend Under Casualty Insur- 
ance Policy Contracts,’’ Insurance Counsel Journal, October, 1959, p. 580 at 582. 

19 Ibid., pp. 583, 584. 

20 Saltzberg v. Lumbermens, 326 Mass. 351, a case under compulsory, but presumably 
applying to liability policies generally. 

1 Blair v. Travelers 291 Mass. 432. 
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above the policy limit, thus subjecting the insured to liability. In 
such cases, the insured often naturally seeks to hold the insurer. 

A careful article in the Harvard Law Review covers a great 
variety of situations and cites many cases.22. In Massachusetts the 
basic rules are laid down in a few decisions. 

In contrast to the obligation in liability policies to defend and 
to pay, the policy does not obligate the insurer to settle. “Settle- 
ment is optional with the insurer. Although the insured may be 
prejudiced by the insurer’s refusal to accept an advantageous offer, 
yet we think that the policy entrusts the matter of settlement to the 
judgment of the insurer, and that its judgment, exercised in good 
faith is final.” 

The insured need not be informed of the settlement.?4 

Massachusetts does not hold the insurer which settles to the 
standard of due care which a reasonably prudent person would use 
from the standpoint of the insured. The test is rather good faith. 
In other words, Massachusetts follows the “good faith rule” rather 
than the “negligence rule.’’25 

“To mitigate the danger, however, that the insurer will favor 
its own interest to the exclusion of the insureds’, good faith re- 
quires that it make the decision (whether to settle a claim within 
the limits of the policy or to try the case) as it would if no policy 
limit were applicable to the claim. Good faith requires that it ex- 
ercise common prudence to discover the facts as to liability and 
damages upon which an intelligent decision may be based. The in- 
surer will not be held to prophesy; but it will not be excused for in- 
difference.’’26 : 

Where it is apparent that the claims will exceed the policy limits, 
is the insurer bound by any order in settling them? Do the claim- 
ants have a right to the insurance proceeds before obtaining a 
judgment? 

The answer is that before judgments are obtained, the insurer 
may settle claims as it sees fit, even up to the limits of the policy. 
This applies to compulsory and, would seem to apply a fortiori, to 
non-compulsory coverages.?7 The amount of the policy is not a 
fund in which claimants have a right prior to their obtaining 
judgments. 

C. OBLIGATIONS OF INSURED 
1. Misrepresentation and Breach of Warranty 

G.L. c. 175, sec. 186 provides: 

“No oral or written misrepresentation or warranty made in 
the negotiation of a policy of insurance by the insured or in his 
behalf shall be deemed material or defeat or avoid the policy or 
prevent its attaching unless such misrepresentation or warranty 
is made with actual intent to deceive, or unless the matter mis- 
represented or made a warranty increased the risk of loss.” 





22 Keeton ‘Liability Insurance and Responsibility for Settlement” (1954) 67 HLR 1136. 
‘ 23 Abrams v. Factory Mutual, 298 Mass. 141, 145; Long v. Union Indemnity, 277 Mass. 
28, 430. 

24 Service Mutual v. Aronofsky, 308 Mass. 249, 252. 

25 Murach v. Mass. Bonding, Mass. Adv. Sh. (1959) 779, 781. 

26 Murach v. Mass. Bonding, Mass. Adv. Sh. (1939) 779, 781-782. 

27 Brugette v. Sandini, 291 Mass, 373. 
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It is to be noted that the misrepresentation and breach of war- 
ranty referred to are those “made in the negotiation” of a policy. 

It has been held that failure to lock a cargo compartment of a 
truck?’ and the failure to observe the provision in a burglary policy 
that the insured and another employee will be on the premises”® 
increased the risk of loss. The statute does not apply when there 
is a breach of condition.2° Nor does it apply where an endorse- 
ment makes it plain there is no coverage while the motor vehicle 
is used in a certain way.*! 


2. Notice 


Liability policies commonly require, as a condition, that notice 
of the accident with particulars be given to the insurer “as soon as 
practicable.” In addition such policies require, also as a condition, 
that if claim is made or suit is brought, the demand, notice, sum- 
mons or other process be forwarded immediately. 

“Notice of an accident is required in order to give the insurer 
an opportunity to investigate the cause and nature of a claim while 
the facts are still fresh in the minds of the parties.’”’®? 

Just how soon is “‘as soon as practicable”? No exact answer can be 
given, because each case depends upon its facts. However, with no 
extenuating circumstances, a finding that notice of accident 18 days 
after knowledge was not “as soon as practicable,” was “warranted 
if not required.’*? A delay of 46 days was fatal as matter of law,** 
as was a delay of four months.*® 

The insured’s “belief that the accident did not come within the 
coverage of the policy or that no claim would be made did not excuse 
her from giving the company written notice of the accident . . .”’%¢ 

It is equally important for the insured to fulfill the other condi- 
tion with regard to forwarding to the insurer immediately every 
demand, notice, summons or other process. This condition applies 
to an unnamed insured under a non-compulsory policy as well as 
the named insured.?7 Giving prompt notice of the accident is not 
enough. And it is not for the judgment creditor “to assert that 
the company may not have been prejudiced by failure to receive 
the summons ‘immediately’ as stipulated.’’8 


8. Cooperation 


Liability policies customarily provide under “Conditions” ; 

“The insured shall cooperate with the company and, upon the 
company’s request, attend hearings and trials and assist in mak- 
ing settlements, receiving and giving evidence, obtaining the 
attendance of witnesses and in the conduct of any legal proceed- 
ings in connection with the subject matter of this insurance. The 


28 Bolta v. Lowell, 304 Mass, 426. 

29 Goldstein v. Royal, 297 Mass. 55. 

30 Faris v. Travelers, 278 Mass. 204. 

Compare: Cassidy v. Liberty Mutual, Mass. Adv. Sh. (1958) 1288. 
81 Souza v. Car and General, 281 Mass. 117. 

82 Segal v. Aetna, 377 Mass. 185, 188-189. 

33 Phillips v. Stone, 297 Mass. 341, 843. 

34 Depot Cafe v. Century Indemnity, 321 Mass. 220, 
35 Segal v. Aetna, 337 Mass. 185, 189. 

36 Segal v. Aetna, 337 Mass. 185, 188. 

37 O'Kane v. Travelers, 837 Mass. 182. 

88 Potter v. Great American, 316 Mass. 155, 157. 
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insured shall not, except at his own cost, voluntarily make any 
payment, assume any obligation or incur any expense other than 
for such immediate medical and surgical relief to others as shall 
be imperative at the time of the accident.” 


It is important for the insured to understand his duties because, 
“Cooperation with the insurer is one of the conditions of the policy. 
When the condition was broken, the policy was at an end, if the 
insurer so elected. The case is not one of the breach of a mere 
covenant, where the consequences may vary with fluctuations of 
the damage. There has been a failure to fulfill a condition upon 
which obligation is dependent.’ 


“That an insurer may terminate its liability under a policy if 
the insured commits a material breach of the cooperation clause 
contained in it is well settled. And the insurer need not show that 
it was prejudiced by the breach.’’4° 

The cooperation clause binds the omnibus insured as well as the 
named insured.*! 


To fulfill this condition, the insured must be continually cooper- 
ative.42 In giving statements, as well as in answering interroga- 
tories and testifying, the insured must be truthful. It is immaterial 
“whether the intentionally false statement be an overstatement or 
understatement of the facts bearing upon liability. Cooperation 
requires that there must be an effort to tell the truth no matter 
who is helped or hurt. There is nothing more mischievous in liti- 
gation or destructive to the administration of justice than the de- 
liberately untruthful witness, be he apparently aiding in prepara- 
tion for trial or committing perjury on the stand.’’4 


Thus the giving of a false statement to an investigator of the 
insurer, which statement is later repudiated at a trial before an 
auditor, may be a breach of the cooperation, giving the insurer the 
right to withdraw. 


However, a “misstatement concerning a trivial or inconsequential 
matter or an honest mistake would not constitute a breach of the 
cooperation clause. It would not be unusual to find minor discrepan- 
cies between a written statement made a few days after an accident 
and the testimony of a reliable witness under oath given a few 
years thereafter.’’*® 


The “disappearance of the insured and his failure to notify the 
insurer of the change of address” are material breaches of the 
cooperation clause and warrant a disclaimer.‘ Failure to appear 
at an auditor’s hearing may be a breach of the cooperation condi- 
tion.47 


39 Cordozo, C. J., in Coleman v. “od Amsterdam, 247 N.Y. 271, 276, quoted in Polito 
. Galluzzo, 337 Mass. 360, 364, 36 

40 Imperiali v. Pica, Mass. Adv. Sh. (1959) 253. 

41 Williams v. Travelers, 330 Mass. 776. 

42 Williams v. Travelers, 330 Mass. 476, 479. 

43 Searls v. Standard Accident, 316 Mass. 606, 609. 

44 Cassidy v. Liberty Mutual, Mass. Adv. Sh. (1958) 1283; Gleason v. Hardware Mu- 
fant, 331 Mass. 703; Salomen v. Paanenen, 320 Mass. 568; Sanborn v. Brunette, 315 
Mass. 231. 

45 Williams v. Travelers, 330 Mass. 476, 479. 

46 Polito v. Galluzzo, 337 Mass. 360, 363. 

47 Birnbaum v. Pamoukis, 301 Mass. 559. 
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The failure to respond to a demand to admit facts under G.L. c. 
231, sec. 69 and to communicate with the attorneys handling a non- 
compulsory case may be failure to cooperate.*® 


The obligation to cooperate carries with it an obligation on the 
part of the insurer. “The insured must cooperate, but the insurer 
is under a duty to exercise diligence and good faith in bringing it 
about. The demand for cooperation must not be unreasonable.” 
There is the additional circumstance that the attorney “is an at- 
torney for both insurer and insured and owes to each a duty of 
good faith and due diligence in the discharge of his duties. The 
rights of one cannot be subordinated to those of the other.’’4® 


D. WAIVER AND ESTOPPEL 


“It is well settled in this Commonwealth that an insurer, after 
having acquired information sufficient to warrant a disclaimer of 
liability, cannot continue in defence of an action and, upon the 
rendition of a unfavorable decision, then be heard to say it is not 
liable . . . The reason for this rule, which rests upon estoppel or 
waiver, is that, having led the assured to rely exclusively on its 
protection during the period when he might have protected himself, 
an insurer cannot, in fairness, thereafter withdraw that protec- 
tion.”’5° 

In order to protect itself in such circumstances, the insurer can 
withdraw from the case after investigation,®! or it can continue 
to handle the case under a non-waiver agreement, or under a reser- 
vation of rights letter.*2 


In handling under a reservation of rights, the insurer cannot 
insist upon retaining control of the defense. It must offer the de- 
fense to the insured. 

If the insurer before trial has knowledge of facts which would 
warrant a disclaimer, it cannot wait until after the verdict before 
making a disclaimer. This is not exercising “good faith and due 
diligence.’’®4 

One question of some difficulty is: When did the insurer acquire 
information sufficient to warrant a disclaimer? In the handling 
of claims and litigation, the facts are often confused; conflicting 
statements may be given; or there may be a failure to cooperate 
during trial.®° In such cases the insurer is given a reasonable time 
to act after the facts are clear. The law does not regard estoppels 
with favor.56 And the burden is on the party who contends there 
has been a waiver by the conduct of agents of the insurer.*? 


Another instance of estoppel working against an insurer is where 





48 Imperiali v. Pica, Mass. Adv. Sh. (1959) 
49 Imperiali v. Pica, Mass. Adv. Sh. (1959) 


50 Salonen v. Paanenen, 320 Mass. 568, 572. 
51 Phillips v. Stone, 297 Mass. 341. 
52 Salonen v. Paanenen, 320 Mass. 568. 


53 Salonen v. Paanenen, 320 Mass. 568, 574. 

54 Sanborn v. Brunette, 315 Mass. 231, 237; Polito v. Galluzzo, 337 Mass. 360, 365; 
Klifbeck v. Dous, 302 Mass. 383; Daly v. Employers, 269 Mass. 1. 

55 Birnbaum v. Pamoukis, 301 Mass. 559, 563. 

56 Sweeney v. Frew, 318 Mass. 595, 599. 

57 Potter v. Great American, 316 Mass. 155, 158. 
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an adjuster so deals with an injured party that the insurer is 
estopped to assert the statute of limitations.5§ 


E. CAUSED BY ACCIDENT 


Liability policies commonly require that personal injuries and 
property damage be “caused by accident.” Exception to this re- 
quirement are in the compulsory motor vehicle coverage, which does 
not mention caused by accident®® and in certain coverages currently 
written on an “occurrence” basis. 

The significance of the phrase “caused by accident” arises usually 
in two situations, (1) where the injuries were intentionally inflicted, 
and (2) where the injuries did not have suddenness or definiteness 
in time. 

In Massachusetts, injuries may be accidental from the point of 
view of injured person, yet they are not “caused by accident” if the 
person causing them, intended to do so.5®* Many other states do not 
follow this distinction.*® The important question in Massachusetts 
is, what was the will of the person by whose agency the injuries 
were caused?®! There is no coverage whether the person causing 
the accident is the insured or his agent.® 

Indeed, except as to compulsory motor vehicle insurance it is 
against public policy to insure a person against his own wilful or 
intentional wrongs.** Presumably this public policy does not apply 
to intentional wrongs committed by others, for which the named 
insured is responsible. Liability policies often provide, “Assault and 
battery shall be deemed an accident unless committed by or at the 
direction of the insured.” However, regardless of public policy in 
such cases, the Supreme Judicial Court has, as has been noted, 
recently said that the rule of Sontag v. Galer applies even though 
the assault was committed by an employee. 

Even though the phrase “caused by accident” does not cover 
wilful or intentional wrongs, it may cover wanton or reckless con- 
duct, which is distinguishable from wilful or intentional conduct 
in that the actor, in wanton and reckless conduct, does not intend the 
harm which results. The harm was only “constructively inten- 
tional.’”’65 

Another problem sometimes arises concerning the word “acci- 
dent.” Was there one accident or were there several? 

In St. Paul-Mercury Indemnity v. Rutland (CA5) (1955) 255 F. 
(2d) 689 the policy was limited to $5,000 for each accident. In- 
sured’s truck negligently collided with a freight train, derailing 
the train and causing damage exceeding $58,000 to 16 cars belong- 
ing to 14 separate owners, and to the contents belonging to numerous 
shippers, and to the roadbed. The court held there was one accident 
and insurer’s liability was limited to $5,000. 

58 MacKeen v. Kasinskas, 333 Mass. 695. 

59 G. L., c. 90, sec. 34A. 

598 Sontag v. Galer, 279 Mass. 309, 312, 313. 

60 E.g., Lee v. N. Y. Life, 310 Mass. 370 a to the law of Maine. 

61 Sontag v. Galer, 279 Mass. 309, 312, 313 

62 Bowen v. Lloyds, Mass. Adv. Sh. (1959) "1251. 

63 Wheeler v. O’Connell, 297 Mass. 549, 554. 


64 Sheehan v. Goriansky, 321 Mass. 200, 203. 
65 Sheehan vy. Goriansky, 321 Mass. 200, 204-205. 
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There are several cases along the same line®’ and at least one 
case tending the other way.*®? 


F. DEATH OF INSURED 


After the death of the named insured, a motor vehicle liability 
policy, compulsory and non-compulsory, covers, as named insured, 
the named insured’s spouse and the named insured’s executor or 
administrator, and also, as an insured, any person having proper 
temporary custody of the motor vehicle.®* 

Other liability coverages cover the executor or administrator 
on the death of the insured. 


G. RES JUDICATA 


The question has arisen whether a judgment in a suit to reach 
and apply is res judicata, barring an insured from suing a liabil- 
ity insurer in contract. It has been held that such a judgment is 
not a bar because the insured and the insurer were not adversary 
parties.® 


Ill. Particular Coverages 
A. COMPULSORY MOTOR VEHICLE INSURANCE 

What is popularly known as a compulsory policy is, in reality, a 
combination of compulsory coverage—Coverage A—and several 
other coverages which are non-compulsory. It is a formidable docu- 
ment with some 26 Exclusions and some 24 Conditions. 

The compulsory coverage is governed to a large degree by 
statute.” In keeping with the broad purposes of the statutes to 
protect travelers upon the ways of the Commonwealth, rather than 
simply to protect the owner or operator from loss, there are, in 
the basic statutes and in the judicial interpretations of them, cer- 
tain peculiarities. 

In the first place, the compulsory coverage, by its terms, covers 
not only the named insured (owner), but also any other person 
“responsible for the operation of the insured motor vehicle with the 
express or implied consent of the named insured.”*! This unnamed 
insured has contractual rights’? and duties*™ with respect to the 
insurer similar to those of the named insured. 

This omnibus clause, so-called, is broader than that in non- 
statutory motor vehicle liability coverages, where the test is 
“permissive use’; that is the actual use of the motor vehicle at 
the time of the accident must be by the named insured, his spouse 
residing in the same household “or with the permission of either.”"4 

The compulsory coverage, on the other hand, because of its 
dominant purpose to protect travelers on the highway, has been 
66 Barrett v. Iowa National Mutual (CA9) (1959) 264F (2d) 224; Truck Insurance 
Exchange v. Rohde (1956) 49 Wash. (2d) 465; Tri-State Roofing v. New Amsterdam 
(1955) (U. S. D. Ct., W. D. Penn.) 139 F. Supp. 193; Denham vy. LaSalle Hotel (CA7) 
(1948) 168F (2d) 576; Hyer v. Inter-Insurance Exchange (1926) 246 Pac. (Cal. App.) 
(1055). 

See: 55 ALR 2d 1300. 

87 Anchor Casualty v. McCaleb (CA5) (1949) 178F (2d) 322. 

68 G. L., c. 175, sec. 113A(6). 

69 Gleason v. Hardware Mutual, 324 Mass. 695, S. C. 329 Mass. 56. 

70 G. L., c. 90, sec. 34A; c. 175, sec. 113A. 

71 G. L., ¢. 90, sec. 34A. 

72 Crompton v. Lumberman’s, 333 Mass. 160, S. C. 334 Mass. 207. 


73 Williams v. Travelers, 330 Mass. 476. 
74 Blair v. Travelers, 291 Mass. 432, 436. 
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interpreted as covering a bailee who has violated his bailment.”® 

“Responsibility for operation of the motor vehicle accompanying 
possession conferred by the owner is the test, not whether the 
particular operation was with the express or implied consent of 
the owner.’’76 

Compulsory insurance does not cover one who takes a car con- 
trary to instructions, however,” or, of course a thief. 

Questions arise from time to time as to how far the “implied 
consent” goes. These are often cases where the permission to use 
the car goes through several persons.*® 

The last Report of the Judicial Council considers a broad defini- 
tion of “implied consent”’ in these cases.7® 

Although the compulsory law has generally been broadly con- 
strued, it does not cover a suit by the named insured against the 
unnamed insured.*® Nor does it cover such a suit for the death of 
the named insured under G.L. c. 229, sec. 5.8! 

The compulsory law covers wilful or intentional acts on the part 
of the named or other insured.®? 

In accordance with G.L. c. 175, sec. 113A(5), the compulsory 
coverage provides that “no statement made by the insured or on 
his behalf, either in securing the policy or in securing the registra- 
tion ... no violation of the terms of the policy, and no act or default 
of the insured, either prior or subsequent to the issue of the policy, 
shall operate to defeat or avoid the policy so as to bar recovery ... 
by a judgment creditor...” 

It will be observed that although the judgment creditor’s rights 
are not merely derivative, as in other liability coverages, and can 
rise higher than those of the insured** as for example where the 
insured is guilty of failure to give proper notice or of failure to 
cooperate, yet if the insurer does have to pay in these circumstances, 
it has a right against the insured.* 

There are several other unusual features of the compulsory law 
which may be mentioned. The law applies only to accidents occur- 
ring upon the “ways” of the Commonwealth. A road in a veterans’ 
housing development is a “way.”®> And so is a rotary traffic circle.®* 
A driveway is not.8?7 Nor is a park owned by a town and used for 
parking.*® However, if a vehicle is on a way, the compulsory insur- 
ance covers injuries to a person 7 feet off, injured by a protruding 
tail board.®® 

Excepted from compulsory insurance is coverage for liability to 
“guest occupants,” defined as “any person, other than an employee 
of the owner or registrant of a motor vehicle or of a person respon- 

7 O’Roak v. Lloyd’s Casualty, 285 Mass. 532; Buckley v. Aetna, 297 Mass. 395. 

76 O’Roak v. Lloyd’s Casualty, 285 Mass. 532, 536, 538. 

77 Gearin v. Walsh, 299 Mass. 145. 

78 E.g., Johnson v. O’Lalor, 279 Mass. 10; Novo v. Employers, 295 Mass. 232; Woz- 
nicki v. Travelers, 299 Mass. 244, 

79 Mass. LAW QUARTERLY, Vol. XLIV, No. 4, p. 14. 

80 McBey v. Hartford Accident, 292 Mass. 105. 

81 Oliveria v. Preferred Accident, 312 Mass. 426. 

82 Wheeler v. O’Connell, 297 Mass. 549. 


83 Cassidy v. Liberty Mutual, Mass. Adv. Sh. (1958) 1283, 1285; Wheeler v. O’Connell, 
297 Mass. 549, 554. 

84 Service Mutual v. Aronofsky, 308 —~e — O’Brien v. Ready, 331 Mass. 204, 209. 

85 General Accident v. Brow, 327 Mass. 

86 Commonwealth v. Charland, Mass. aa “Sh. (1959) 527. 

87 Phillips v. Stone, 297 Mass. 341. 

88 Farrell v. Braucoumier, 337 Mass. 366. 

89 Desmarais v. Standard Accident, 331 Mass. 199. 
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sible for its operation with the owner’s or registrant’s express or 
implied consent, being in or upon, entering or leaving the same, 
except a passenger for hire in the case of a motor vehicle regis- 
tered as a taxicab or otherwise for carrying passengers for hire.” 
“Guest occupant” is therefore quite different from a common-law 
“guest.’®! A trespasser may be a “guest occupant.’®2 And so may 
a business invitee.% 

Accidents caused by substances or objects dropping off of or 
delivered by motor vehicles have been the source of some litigation. 
The language interpreted is that found in the compulsory policy 
(G.L. c. 90, sec. 834A) “ ... caused by the ownership, operation, 
maintenance, control or use of the insured motor vehicle...” A 
claim by one who slipped in oil falling from a motor vehicle was 
covered ;®* as was a claim for fire damage caused by negligent 
spilling of oil during delivery by oil truck. But a claim for an 
accident caused by falling over ice which fell from a vehicle was 
not covered under the compulsory law;%* and neither was a claim 
for falling over a length of rope which had fallen from a vehicle. 
The Supreme Judicial Court has spoken of the line between these 
cases as being a fine one.%® 

In suits to reach and apply the proceeds of compulsory policies, 
the Statute of Limitations is only one year.®® In these suits, there 
is a presumption “that at the time of such accident or collision 
such vehicle was being operated, maintained, controlled or used 
with the express or implied consent of the named insured.”’! 

Compulsory insurance covers dealers!®! and it may cover tractors 
and trailers in interstate commerce.'°2 Often such cases present 
cases of over-lapping or conflicting coverage.!" 

The compulsory coverage dovetails with the workman’s compen- 
sation law.14 


B. OTHER COVERAGES WRITTEN WITH 
THE COMPULSORY COVERAGE 


Non-compulsory automobile liability coverages include guest 
occupant coverage and coverage “off the ways” of the Common- 
wealth—the so-called Coverage B. Over 90% of the more than 
1,600,000 Massachusetts motor vehicles have this coverage. 

In these days of substantial verdicts and a death act which per- 
mits recovery up to $20,000 (G.L. c. 229, sec. 2), it is prudent to 
have limits above the statutory $5,000/$10,000. Over half of the 
motor vehicle policies have increased limits. 

Property damage liability insurance is purchased by over 90% 

90 G. L., c. 90, sec. 34A. 

91 Ruel v. Langelier, 299 Mass. 240. 

92 Westgate v. Century Indemnity, 309 Mass. 412. 


93 Lupinski v. Donnell, 323 Mass. 489. 
94 Mullen v. Hartford, 287 Mass. 262. 


95 General Accident v. Hanley Oil Co., 321 Mass. 72. 

96 Caron vy. American Motorists, 277 Mass. 156. 

97 Penny v. Chipouras, 319 Mass. 473. 

98 General Accident v. Hanley Oil Co., 321 Mass. 72, 74. 

99 Bowen v. Lloyd’s, Mass. Adv. Sh. (1959) 1251. 

100 G. L., c. 231, sec. 85c. 

101 Kenner vy. Century Indemnity, 320 Mass. 6. 

102 O’Brien v. Ready, 331 Mass. 204. 

103 See: Beattie v. American Automobile, Mass. Adv. Sh. (1939) 289. 


104 Adams v. American Employers, 292 Mass. 260; Hagerty v. Myers, 333 Mass. 387. 
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of car.owners. In this regard, it is worthwhile keeping in mind 
that if an insured does not carry property damage liability insur- 
ance with at least $1,000 limit, the injured party has a strong 
weapon under G.L. c. 90, sec. 22A which provides that if a judg- 
ment for property damage remains unsatisfied for sixty days, the 
Registrar may suspend the license of the operator. 

While not liability coverages, it should be noted that medical 
payments coverage’ and, beginning January 1, 1960, death and 
disability coverage,!°* may be attached to a compulsory policy. 
Both of these coverages are in the nature of accident insurance. 
Also beginning January 1, 1960, motor vehicle policies may include 
uninsured motorist coverage’? which promises to pay to the insured 
injured by an uninsured motorist, all sums which the injured in- 
sured would have been legally entitled to recover from the unin- 
sured motorist. 

C. CARRIERS 

Carriers under the Interstate Commerce Commission are sub- 
ject to its regulation as to insurance.!°’ The present regulations 
require that carriers of persons have limits for bodily injury and 
death ranging from $25,000/$100,000 for buses with seating capa- 
city of 7 or less, to $25,000/$300,000 for buses with seating capacity 
of 31 or more. Also buses must have $10,000 property damage 
liability coverage. Carriers of property must have limits of $25,- 
000/$100,000/$10,000. (The property damage liability does not 
apply to the cargo.) 

Carriers of passengers not subject to the Interstate Commerce 
Commission are excepted from the compulsory law!®® and are under 
the Massachusetts Department of Public Utilities. This Depart- 
ment has established a scale of limits going from $10,000/$30,000 for 
buses with a seating capacity of 12 or less to $10,000/$100,000 for 
buses with a seating capacity of 41 or more. Property damage 
liability coverage with $5,000 is also required. Carriers of property 
not subject to the Interstate Commerce Commission are subject to 
the compulsory law, and so must have only $5,000/$10,000 limits, 
with no requirement for property damage coverage. 


D. VEHICLES FROM OTHER STATES 

There are on Massachusetts highways many thousands of out- 
of-state vehicles each year. Not infrequently these are involved 
in accidents. 

Two states beside Massachusetts have compulsory motor vehicle 
insurance—New York and North Carolina—and since these laws 
do not, as Massachusetts does, confine the coverage to the ways of 
those states, one may be sure that cars registered in New York and 
North Carolina have liability insurance. 

Generally all states have some sort of financial responsibility law, 
and because of this, it is likely that any car is insured for liability 





105 G, L., ¢. 175, sec. 111C. 


106 Acts of 1959, Chap. 438, sec. 1 amending G. L., c. 175, sec. 111C. 
107 G. L., ¢. 175, see. 111D. 

108 49 U. S. C., sec. 315, as amended. 

109 G. L., c. 90, sec. 1A. 

110G. L., ¢. 159A. 
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insurance. These laws vary in strictness and in limits prescribed. 
Generally they require property damage coverage. 


The limits required by the financial responsibility laws of the 
New England states and by the New York compulsory law are: 
Maine $10/$20/$5 
New Hampshire $10/$20/$5 
Vermont $10/$20/$2 
Rhode Island $ 5/$10/$1 
Connecticut $20/$20/$1 
New York $10/$20/$5 


The forms of motor vehicle liability policies written outside of 
Massachusetts are usually called the national standard automobile 
liability policy and the family comprehensive liability policy. These 
policies have the features of liability policies in general, and are 
extraterritorial in scope. 

As has been noted, it is now possible for all Massachusetts auto- 
mobile owners to purchase for a nominal amount uninsured motorist 
coverage, protecting such owners against the injury when the car 
which injured them was not insured.!!! 


E. BUSINESS COVERAGES 


Liability insurance is written to cover almost every business 
enterprise and activity. Beside the common policies generally issued 
ther are many special policies ranging from Beauty Parlor Liability 
Policies to Physicians’, Surgeons’ and Dentists’ Policies.1!2 It 
should be borne in mind that the property damage liability which 
is covered usually applies to intangible as well as tangible property. 

In recent years there has been a tendency away from schedule 
policies like the M. and C. (Manufacturers and Contractors) and 
O. L. and T. (Owners, Landlord and Tenant), to a somewhat 
broader comprehensive type of policy. These comprehensive liabil- 
ity policies usually provide for five different hazards, (1) Premises 
—Operations (insuring against operations upon the described 
premises), (2) Elevators (insuring against injuries or damages 
caused by the operation of elevators), (3) Independent Contractors 
(insuring against liability for acts of independent contractors), 
(4) Products (insuring against liability for bodily injuries or 
property damage caused by goods or products manufactured, sold, 
handled or distributed by the named insured) and (5) Contractual 
(insuring against liability assumed by insured under certain writ- 
ten contracts, such as a hold harmless clause in a lease.1!% 

These business coverages are designed to dovetail with automo- 
bile liability policies. For example, the latter often cover “loading 
and unloading” of goods,'!4 whereas the comprehensive coverage 
excludes it. 


111G. L., ¢. 175, sec. 11D, inserted by Acts of 1959, c. 438, sec. 2. 

112 Spell ‘“‘Public Liability Hazards,’”’ The Rough Notes Co., Indianapolis, 1955. 

113 The trend towards package policies (i.e., those combining casualty and fire and in- 
land marine coverages) has not been as strong in business as in personal coverages. Such 
combination coverages are expressly permitted by statute. See G. L., c. 175, sec. 54F. 

114 See: Busch & Co. v. Liberty Mutual, Mass. Adv. Sh. (1959) 837, adopting the 
broad rule of “‘complete operations.’’ See generally: Mautz, The Loading and Unloading 
Clause, Ins. Counsel Journal, Jan., 1960, p. 150. 
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With regard to property damage, because of the difficulty of un- 
derwriting, comprehensive and general liability policies exclude 
damage caused to property in the care, custody or control of the 
insured. This phrase has been the basis of several interesting cases 
and much discussion.!15 

Generally speaking completed operations is the line between the 
operations coverage and products coverage. The courts have as- 
sisted in defining where this line should be drawn.1!6 

The casualty companies have suffered heavy losses under prod- 
ucts coverage and have become more strict in their underwriting.'!7 

Likewise insurers have had some unfavorable experience under 
contractual coverage and do not write it as liberally as they did a 
few years ago.118 


F. PERSONAL LIABILITY COVERAGE 


In this field there has been a marked trend toward package poli- 
cies of the so-called home-owner type. These include fire and ex- 
tended coverage, personal property floater, burglary, glass and all 
the liability coverage contained in the comprehensive personal 
liability coverage, which is, generally speaking, coverage for all 
non-business hazards and activities of the insured, and permanent 
members of his household except motor vehicle hazards. 

For example, in addition to liability arising out of the premises, 
liability with respect to sports, dogs and small boats is covered. 

The authority to write homeowners policies was enacted by the 
General Court in 1951.1" 


VI. Conclusion 


Liability insurance has had tremendous development since the 
last century when its predecessor was a private contract of indem- 
nity between the insurer and insured. The interest of injured third 
persons in liability policies has long been recognized by statute; 
and in the case of compulsory motor vehicle insurance this interest 
is so strong that the insured cannot defeat it even if he violates his 
obligations under the policy. 

The casualty insurance companies write contracts covering 
practically every activity of persons and private business. While 
these contracts are necessarily complicated, they all have certain 
basic features which are recognized by the courts. It is advisable 
for the practitioner who handles bodily injury or property damage 
tort matters to have these features in mind. 


115 E.g., Hardware Mutual v. Mason (1952) (CA2) 194 F (2d) 173; See: Ramsay, 
“The Care, Custody, Control Exclusion of Liability Insurance Policies.’’ Insurance Coun- 
sel Journal, July, 1958, p. 288; Cooke, “‘Care, Custody or Control Exclusions,” Ins. Law 
Journal, Jan., 1959, p. 7. 

116 Bonnell v. General Accident (1958), 167F Supp. 384 (U.S. D. Ct., N. D. Calif.); 
Mohawk v. Home Indemnity (1957) 165 N. Y. S. (2d) 357; U. S. Sanitary v. Globe 
(1953) (CA7) 204F (2d) 774; Reed v. Pacific Employers (1952) (CA5) 198F (2d) 1; 
General Casualty v. Larson (1952) (CA8) 196F (2d) 170; Hardware Mutual v. Schwartz 
(1951) (CA5) 186F (2d) 868; Berger Bros. v. New Amsterdam (1944) 293 N. Y. 523. 

Mehling, ‘‘Completed Operations,” Ins. Law Journal, Feb., 1955, p. 71. 

117 For a discussion of the coverage see: Arnold, “Products Liebility Coverage,” Ins. 
Counsel Journal, January, 1959, p. 42; and 54 ALR (2d) 518. 

118 For cases under this see: Labberton v. General Casualty (1958) 332 Pac. (2d) 250 
(Wash.); American Indemnity v. Sears (1952) 1954F (2d) 353; Compare: General 
Accident vy. Viking (1951) (CA9) 193F (2d) 524. 

119 See: G. L., c. 175, sec. 54E. 
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THE FEDERAL TAX LIEN BILL PENDING 
IN CONGRESS 


The following report was prepared at the request of the Execu- 
tive Committee of the Massachusetts Bar Association for its infor- 
mation in consideration of the bill. After discussion at a recent 
meeting the Executive Committee voted to support the bill. 

The report is now submitted to all members of the Association 
so that they may express their views to the Massachusetts members 
of Congress if they wish to do so. 


March 2, 1960 
THE REPORT 


In a letter dated November 25, 1959, the Chairman of the ABA 
Special Committee on Federal liens, Laurens Williams, requested 
the Massachusetts Bar Association to give its affirmative, active 
support to the ABA-sponsored legislation with respect to federal 
tax liens now before the Congress. This brief statement has been 
prepared in order to inform the Executive Committee of the situa- 
tion, and thus enable the Massachusetts Bar Association to take 
appropriate action. 

The main source of material for this report is the ABA publica- 
tion, “Final Report of the Committee on Federal Liens,” dated Feb- 
ruary 23, 1959; other materials consulted are appended in a bibliog- 
raphy. In view of the volume of material on the subject, the length 
of the remedial bill (S. 2305 is 66 pages long), and the intrinsic 
complexity of the subject matter itself, the brevity demanded by 
the occasion must result in some omission and oversimplification. 

Some of the problems which were considered by the ABA Special 
Committee, and regarding which remedial legislation is recom- 
mended, were problems of lien-filing, the application of the doctrine 
of lis pendens, uncertainties regarding the effect of certain types of 
foreclosures on subordinate federal tax liens, and the extent to 
which the government has consented to be sued under Section 2410 
of the Judicial Code. Furthermore, the Committee has recommended 
remedial legislation covering priorities in insolvency situations, the 
rights and obligations of debtor’s of the taxpayer, and a number 
of important procedural matters. But the major area of dissatisfac- 
tion with the law of federal liens, and the one which we shall ex- 
amine in this brief statement, stems from the rules for determining 
priorities between competing liens and the federal tax lien. 

By statute, the federal tax lien attaches to all property “belong- 
ing to” the taxpayer and this question—whether a property right 
“belongs to” the taxpayer—is determined by reference to state law. 
The matter of priorities, however, between the federal tax lien and 
competing liens is determined by federal law, which has been stated 
in terms of the principle “first in time is first in right.” But the 
Supreme Court has virtually nullified this principle by holding, in 
effect, that “first in time” means first to become “choate” by federal 
standards. The difficulties arise because one test of “‘choateness”’ 
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is applied to the federal tax lien while another definition is applied 
to competing liens generally. 

The federal tax lien arises automatically at the time the tax is 
assessed, and is deemed to be “choate” at that time. The act of 
assessment is an internal administrative procedure within the In- 
ternal Revenue Service, not open to public inspection and of which 
there is no public notice. Thus, in most instances, the general fed- 
eral lien is effective as a secret lien from the time it arises. As 
against four classes of competing claimants—mortgagees, pledgees, 
purchasers and judgment creditors—the statute requires that notice 
of the tax lien be filed of record to entitle such lien to priority. But 
even with respect to these exceptional cases, difficulties of adjusting 
priorities are present, as explained below. 

On the other hand, in order for a general competing lien to be- 
come perfected or “choate” by federal standards, it must not only 
have attached to specific property, but the exact amount of such lien 
must have been finally fixed beyond controversy, as by entry of a 
final judgment thereon. The federal tax lien, as has been noted, is 
effective from the time it arises, even though in actuality the amount 
of the lien is not beyond contest and may be far from certain. 

The ABA Committee Report considers a variety of situations 
where application of the “choateness” test has produced grossly in- 
equitable or otherwise unsatisfactory results. Specific provisions of 
the remedial legislation are designed to avoid such results. We 
shall refer here to but three such situations as illustrative of the 
failings of the present law. 


Mechanic Lienors 


In one case, the mechanic lienor had completed the work, duly 
filed his lien in strict compliance with state law, and had commenced 
foreclosure proceedings before the federal lien arose and was filed. 
The Supreme Court applied the “‘choateness” test in granting prior- 
ity to the federal lien. The ABA Committee concludes that “a me- 
chanic lienor has no protection against the federal tax lien, under 
the doctrine of ‘choateness,’ until he has reduced his lien to judg- 
ment.” 


Security Holders Under a Contract 

The taxpayer, a contractor, assigned the proceeds of a job to a 
surety company as collateral security for its performance bond. 
Although this assignment took place long before the federal tax 
lien arose, the federal lien was accorded priority on the ground that 
the surety’s liability, though completely incurred and clearly in- 
escapable, had not become fixed and definite in amount, i.e., “choate,”’ 
at the time the federal tax lien came into existence. 


Contract Purchasers 


The Supreme Court has defined the “purchaser” in the statute 
to mean “one who acquires title.” This raises problems in install- 
ment sales of homes and other property where full payment of the 
purchase price as well as conveyance of title are deferred. Thus, 
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in one case, it was held that when a federal tax lien is recorded 
before passage of title, the Government prevails as against the in- 
stallment purchaser, having both a prior claim on the seller’s title 
and also priority over the purchaser’s rights to recover the payments 
he had made to the seller. 

The Appendix, Part I, to the ABA Committee Report lists many 
more situations which businessmen and attorneys face daily where 
the present federal lien law has proven or is expected to be unsatis- 
factory. These situations are spelled out under such headings as 
“Mortgagees,” “Banks,” “Sureties and Insurance Carriers,” “Land- 
lords” and others. Wherever remedial action was found indicated, 
the Committee has made appropriate provision in the proposed leg- 
islation. Not only the coverage of the Report, but the explanation 
of the work of the Committee underlying the Report, are eloquent 
of the thoughtful industry that has been applied to this project, 
producing coverage in dep.h oi a large and complex area. 

We also quote below a statement by Professor MacLachlan se- 
cured at the suggestion of Professor Livingston Hall, Chairman of 
our Committee on Legislation for the information of the Executive 
Committee. 


“Extravagant judicial constructions of the Federal Priorities 
Statute (Sec. 3466 Rev. Stat.) and the federal tax lien (I.R.C. 
Sec. 6321) are seriously undermining the basis for private credit. 
The priorities statute has been held to make government claims 
otherwise unsecured outrank prior liens valid under state law. 
This has been done by stigmatizing liens competing with the fed- 


eral interests as ‘inchoate’ until the amount secured has been de- 
termined and until all other conditions precedent to the enforce- 
ment of the competing lien have matured. The floating federal 
tax lien has been given the benefit of the same doctrine.” 

“The federal liens and priorities are subject to no requirement 
that they be choate. The result is that mechanics liens no longer 
serve their purpose, if the landowner has tax liabilities or other 
obligations to the federal government, as most failing business- 
men have. The contractual securities of sureties and their equities 
have been disregarded in favor of intervening claims of the gov- 
ernment against the principal debtor. The same doctrine erodes 
both contract and property rights. Purchasers of houses on the 
installment plan have lost both their houses and their part pay- 
ments made. Their equities in the houses were held not to make 
them purchasers entitled to protection against secret federal liens 
and their equitable liens or reimbursement upon the failure of 
the builder to deliver clear titles have been held to be inchoate, 
and thus subordinate to the government claims. The cost of guard- 
ing against such outrages seems to be reducing net taxable busi- 
ness incomes, so that these harsh decisions do not even serve their 
supposed purpose to augment the federal revenue.” 

“The Bar Association bills rest upon elaborate research. See 
Kennedy, The Relative Priority of the Federal Government.” 


The Pernicious Career of the Inchoate and General Lien, 63 Yale 
L.J. 905 (1954) ; Plumb, Federal Tax Collection and Lien Problems, 





TERMINATION OF INHERITANCE TAX LIENS 21 


13 Tax L.Rev. 247, 459 (1958); Final Report, Committee on Fed- 
eral Liens to House of Delegates (1959). 

“These bills adequately protect all legitimate interests of the 
United States and put dealings with the Treasury upon a business- 
like basis. This should improve the credit structure and inciden- 
tally aid the federal revenue.” 

We recommend immediate action in support of the pending bill, 
H.R. 7915 (S. 2305) so that the Massachusetts members of Congress 
may be notified as soon as possible since the bill is to be considered 
by the Senate or House Committee on Finance very soon. 

Those who may be interested in delving into specific problems 
in more detail are referred to the ABA committee report itself, and 
the following: Plumb, Federal Tax Collection and Lien Problems 
13 Tax Law Review 247, 459 (1958) ; Panel Discussion, Federal Tax 
Liens 15 The Business Lawyer 175 (1959) ; Annotation, Priority of 
Federal Tax Liens 2 L.Ed. 2d 1823 (1958). 

We express appreciation of the assistance received in the prepara- 
tion of this report from Milton Bordwin of the Boston Bar, 


HAROLD HORVITZ — FRANK W. GRINNELL 
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(Notice from Inheritance Tax Bureau) 


The following notice dated March 30, 1960 was received with the 
request that we notify the members of the Association. Ed. 

Effective January 1, 1960, Chapter 502, Acts of 1957, struck out 
Section 9 of General Laws, Chapter 65 and inserted a new Section 9, 
retaining in substance, all of the provisions of the old Section 9 but 
adding a provision for the termination of real estate liens for in- 
heritance and succession taxes as follows: 


1. As to real estate listed in the inventory: 


(a) Lien shall terminate ten (10) years after the date of 
death of the deceased, and on future interests ten (10) 
years after the accrual of the right to possession or en- 
joyment: 

Provided that notice of such death or accrual of such 
right to possession or enjoyment is given the Com- 
missioner within five (5) years of the death or 
accrual. 
In the event of failure to give such notice to the 
Commissioner within five (5) years of the death or 
accrual, the lien will terminate five (5) years after 
notice is given. 
Notice to the Commissioner of the death of the deceased 
or of the accrual of the right to possession or enjoyment 
shall be in writing, and upon request, the Commissioner 
shall stamp, with the date of filing, a duplicate copy of 
said written notice, which copy may be filed in the Regis- 
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try of Probate in the estate of the deceased or in the 
Registry of Deeds, or Registry District where the land 
lies, and such stamp shall be conclusive evidence that the 
notice was given. 

Notice to the Commissioner of the death or accrual shall 
be conclusively presumed to have been given upon the 
date of filing of an inventory, either a Probate Court 
Inventory or a Tax Commissioner’s Inventory (Form 
L-16). 

Upon written request, accompanied by a fee of three 
dollars ($3.00), in cases in which liens on real estate 
listed in the inventory have been terminated by the ex- 
piration of the ten (10) year period which occurs on and 
after January 1, 1960, a release of lien certificate may be 
obtained from the Bureau of Inheritance Taxes. 


2. As to real estate not listed in the inventory: 
(a) The ten (10) year provision for termination of liens on 
real estate listed in the inventory does not apply to: 
(1) Real estate not listed in the inventory. 
(2) Real estate jointly held by the deceased with others. 
(3) Real estate passing by deed, grant or gifts intended 
to take effect in possession or enjoyment after death 
of the decedent. 
(4) Real estate in which the decedent held any interest, 
but title was not exclusively in his name. 
(b) As to real estate listed in 2(a) above, the lien continues 
for twenty-five (25) years unless previously discharged 
by the Commissioner. 


Regardless of notice of death to the Commissioner, the lien 
on all real estate belonging to the deceased or in which he had 
any interest, will terminate, in any event, twenty-five (25) 
years after the date of death of the deceased or twenty-five 
(25) years after the date of the accrual of the right to posses- 
sion or enjoyment of a future interest. 


The Inheritance Tax Bureau, deeming it to be unnecessary, will 
not issue a release of lien, in cases in which the lien has terminated 
upon the expiration of the twenty-five (25) years which occurs on 
and after January 1, 1960. 


Guy J. RIZZOTTO 
Chief of Bureau 
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THE VALIDITY OF FOREIGN DIVORCES* 
By ARTHUR T. VON MEHREN 
Professor of Law, Harvard Law School 


Our topic for discussion this afternoon is the validity of foreign 
divorces. Although much of interest could be said on the general 
topic of foreign divorce, I shall confine my remarks to sister-state 
divorce. With the sister-state divorce, as distinguished from a 
wholly foreign divorce, the full-faith-and-credit clause of the Fed- 
eral Constitution comes, of course, into play. And, naturally enough, 
the great bulk of the problems with which we have to deal involve 
aspects of sister-state divorces. 

The modern U. S. law respecting the validity of sister-state di- 
vorces began very recently, in 1942 to be exact, when the first Wil- 
liams'! case was decided. Today, the body of rule and doctrine 
launched in the Williams v. North Carolina I is near full development. 
From the developments of less than two decades which separate us 
and the first Williams case, three principal areas of general interest 
and significance stand out: 

First, significant limits have been placed on the range of manda- 
tory effects, under the full-faith-and-credit clause, accorded to ex 
parte divorces based on the domicile of the moving party. 

Second, so-called “‘contested divorces,” based on a recital of domi- 
cile, have achieved under the full-faith-and-credit clause a relatively 
high degree of conclusiveness and effectiveness. 

Third, the problem of the constitutional limits on jurisdiction to 
render divorce has become more insistent. 

I should like to discuss each of these problems with you briefly. 
But, first, we need to look at the two germinal litigations from which 
the whole modern law on this subject has developed, Williams v. 
North Carolina I and II,? and Sherrer v. Sherrer.2 The former es- 
tablished the proposition that an ex parte divorce based on the domi- 
cile of one party is entitled to full faith and credit; the latter uti- 
lizes res judicata and full faith and credit so as to preclude at least 
the parties, in cases in which both parties were before the divorc- 
ing court, from challenging in another jurisdiction a finding of 
domicile. 

You all remember the facts involved in the Williams litigation. 
Two North Carolina spouses left their respective menages, went to 
Nevada, obtained there ex parte divorces alleging Nevada domiciles, 
married, and returned to their home town. This behavior outraged 
the community. Bigamy prosecutions were successfully brought, 
and both defendants sentenced to the state prison for a term of 
years. The convictions were affirmed by the Supreme Court of North 
317 U.S. 287 (1942). 

325 U.S. 226 (1945). 
334 U.S. 343 (1948), reversing 320 Mass. 351, 69 N.E. 2d 801 (1946). 

*This paper was read at the 1960 Midwinter Meeting of the 
Massachusetts Bar Association and is published substantially as 
it was delivered. 


1 
2 
° 
3 














24 MASSACHUSETTS LAW QUARTERLY 


Carolina which relied on the principle enunciated in Haddock v. 
Haddock,* that something more than the domicile of one party is 
required before a state can grant a divorce that must be accorded 
full faith and credit. The United States Supreme Court granted 
certiorari. 

In its first Williams decision, the Court held that the domicile of 
one party could grant a divorce and that such a divorce must be 
accorded full faith and credit, even at the matrimonial domicile. 
Haddock v. Haddock was expressly overruled.® The idea that a state 
having power over at most one half of a legal relationship, but lack- 
ing power over the rest of the relationship and over one of the two 
parties vitally interested in the total relationship, had jurisdiction 
to terminate the entire relationship was revolutionary in 1942. And 
divorce may still be unique in this respect. This approach subordi- 
nates, of course, the claims of a state (the state of the other spouse’s 
domicile) and of a party (the non-appearing spouse), to the claims 
of the divorcing forum and the moving party, even though the in- 
terests of the former are necessarily at least equal, and typically 
superior, to those of the latter. 

Faced with the principle announced in the first Williams decision, 
the North Carolina courts considered whether the defendants had 
in fact established a domicile in Nevada. It was decided that domi- 
ciles had not been established. Consequently, the Nevada decree was 
not entitled to full faith and credit, and the bigamy convictions 
were affirmed. The United States Supreme Court granted certiorari 
and affirmed. 


Sherrer v. Sherrer is a Massachusetts, albeit unwilling, contribu- 
tion to this branch of the law. The Sherrers were married in New 
Jersey and lived in Massachusetts for more than ten years. Mrs. 
Sherrer then left for Florida with the two children of the marriage. 
She obtained employment there and placed the older child in school. 
Three months after her arrival in Florida, she instituted a divorce 
action. Mr. Sherrer was notified, retained Florida counsel, and 
actually came to Florida where he worked out a custody agreement 
with his wife but did not appear in court. In the proceedings, Mr. 
Sherrer’s counsel neither cross-examined nor introduced rebuttal 
evidence. A divorce was granted with a specific finding that Mrs. 
Sherrer was a bona fide resident of Florida. Two days after the 
decree became effective, Mrs. Sherrer married a Massachusetts man 
who had joined her in Florida. The couple lived in Florida for two 
months, and then returned to Massachusetts. 


A few months later, Mr. Sherrer instituted an action in the Massa- 
chusetts courts praying that he might be permitted to convey his 
real estate as if he were sole and seeking a declaration that he was 
living apart from his wife for justifiable cause. The Massachusetts 
court found that Mrs. Sherrer had not been domiciled in Florida, 
that the Florida divorce was consequently not entitled to full faith 
~ 4201 U.S. 562 (1906). 

5317 U.S. at 304. However, insofar as Haddock dealt with the wife’s right to support, 
the precise result reached in that case has now been approved by the Supreme Court in 


Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957). 
6 Cf. Hanson v. Denckla, 357 U.S. 235 (1958); rehearing denied, 358 U.S. 858 (1958). 
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and credit, and granted the relief requested. The Supreme Judicial 
Court affirmed. The United States Supreme Court granted certiorari 
and reversed. 

Chief Justice Vinson’s opinion for the majority combines res 
judicata and full faith and concludes that, unless Florida would 
allow the collateral attack, Massachusetts cannot permit it. The 
theoretical underpinnings of the decision are weak. No distinction 
is taken between a real and a formal contest as to domicile, although 
this is an area in which parties often bring sham proceedings so 
that no intrinsic guaranty exists that each side has done its best 
to convince the court that the other is wrong. Nor are actions such 
as divorce, which involve important social policies, distinguished 
from contests, such as litigation on a contract, in which society has 
little interest in the specific outcome and the parties are free to 
stipulate and compromise. Mr. Justice Frankfurter, in a dissent in 
which Mr. Justice Murphy joined, saw the problem clearly.’ 

Rightly or wrongly decided, and certainly neither decision is 
plainly correct, Williams and Sherrer form the basis of the present 
law respecting the validity and effect of sister-state divorces. 

The position of the ex parte divorce based on domicile, established 
by the Williams case, has been somewhat underminded by later de- 
cisions. Such divorces are still effective throughout the United 
States to dissolve the marriage tie, but, to change our metaphor, 
an ex parte divorce does not wipe the slate clean. Ex parte divorces 
are, as the expression goes, divisible. 

The development began with Estin v. Estin.. Mrs. Estin had ob- 
tained in New York a permanent support order pursuant to a decree 
of separation. Thereafter, Mr. Estin went to Nevada, established 
a domicile there, and obtained a divorce. Under Nevada law, a di- 
vorce operates to terminate any outstanding support order. Mr. 
Estin, therefore, refused further payments under the New York 
order. Mrs. Estin brought an action to enforce the New York order. 
The New York courts recognized the Nevada divorce, but held that 
it did not affect the husband’s obligations under the New York sep- 
aration decree. 


The United States Supreme Court agreed. Mr. Justice Douglas 
wrote for the majority that “Since Nevada had no power to adjudi- 
cate respondent’s rights in the New York judgment, New York need 
not give full faith and credit to that phase of Nevada’s judgment.’ 
Mr. Justice Frankfurter, in dissent, argued that the result should 
turn on whether New York had the rule that a prior support order 
survived its own, or any other jurisdiction’s, divorce decree. Mr. 
Justice Jackson dissented on the theory that, as a New York divorce 
would terminate a prior New York support order,!® a Nevada di- 


7 See 334 U.S. 343, 356, at 358-59. 

8334 U.S. 541 (1948). 

9 Td, at 549. 

10 Mr. Justice Douglas had concluded that the New York Court of Appeals decision in 
Estin conclusively established “that a support order can survive divorce and that this one 
has survived petitioner's divorce.” Jd. at 544. For a case in which a support order was 
taken not to survive divorce, so that the question became the broad one of whether a Ne- 
vada divorce was generally entitled to recognition, see Esenwein v. Esenwein, 325 U.S. 
279 (1945). 

In other situations, as well, the results for full faith and credit depends on how the 
state court expresses what it is doing. See, e.g., Sutton v. Leib, 342 U.S. 402 (1957). 
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vorce, if entitled to recognition under the full-faith-and-credit clause, 
should have the same effect. 

But what was to be a spouse’s position when there was no pre- 
existing support order? This case came before the court in Vander- 
bilt v. Vanderbilt.11 In 1952, while living in California, the Van- 
derbilts separated. In February, 1953, Mrs. Vanderbilt moved to 
New York. The following March, Mr. Vanderbilt filed in Nevada 
a suit for divorce; the divorce was granted ex parte in June. The 
decree provided that both husband and wife were “freed and re- 
leased from the bonds of matrimony and all the duties and obliga- 
tions thereof... .” 


In April, 1954, Mrs. Vanderbilt instituted an action in New York 
praying for separation from Vanderbilt and seeking alimony under 
Section 1170-b of the New York Civil Practice Act. This section, 
enacted in 1953, allows a court to provide for the maintenance of 
a wife whose marriage had been terminated through divorce or 
annulment granted without personal jurisdiction over her. The 
New York court did not have personal jurisdiction over Vanderbilt, 
but sequestered his property in the state. Vanderbilt appeared 
specially, arguing that under the full-faith-and-credit clause New 
York had to treat the Nevada divorce as having ended the marriage 
and all duty of support towards his former wife. 


New York recognized the Nevada decree and held that it dissolved 
the marriage. The court then proceeded to order Vanderbilt to pay 
support under Section 1170-b of the Civil Practice Act. The New 
York Court of Appeals affirmed, and the Supreme Court of the 
United States granted certiorari. Mr. Justice Black, speaking for 
the majority, held the Estin case controlling: “Since the wife was 
not subject to its jurisdiction, the Nevada divorce court had no 
power to extinguish any right which she had under the law of New 
York to financial support from her husband.”!* Mr. Justice Frank- 
furter dissented on the broad ground that the existence of a New 
York support order prior to the Nevada decree was crucial in Estin. 
Frankfurter was unable to see why, if the domicile of one party can 
regulate the personal aspects of the marriage relationship, it should 
not also control property arrangements coincident with the change 
in personal relations. Mr. Justice Harlan dissented on a narrower 
ground: In his opinion, New York would not have to subordinate 
its policy (that the duty to support survives any ex parte divorce) 
to Nevada’s policy (that the support duty is extinguished by di- 
vorce) if the wife were a New York domiciliary at the time of the 
Nevada decree. However, it was not clear to him that Mrs. Vander- 
bilt was domiciled at that time in New York. If she were not, in his 
view, Nevada’s policy should control. 


We still cannot be certain whether a state that is not the domicile 
of the divorced spouse at the time of the divorce, but later becomes 
that spouse’s domicile, can order support. In Vanderbilt, the wife 
appears to have established a New York residence before the Nevada 
decree. However, the reasoning of the majority opinion is clearly 


11354 U.S. 416 (1957). 
12 Jd. at 418. 
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broad enough to cover a situation in which the domicile is estab- 
lished after the divorce. 

Another, and certainly a more easily justified aspect, of the divisi- 
ble ex parte divorce is custody of children. I say more easily justi- 
fied, because in these situations concern for the well-being of parties 
not directly involved in the divorce proceedings should guide the 
court and because the divorce decree does not affect the parental 
tie. We are not troubled, therefore, as in the support cases, by the 
dissolution of the legal and factual relationship that has been tra- 
ditionally taken as a basis for ordering support. And, of course, 
the child’s domicile clearly has a sufficient interest to revise, in view 
of changed circumstances, a custody arrangement ordered in con- 
nection with the granting of a divorce." 

May v. Anderson‘ illustrates the Supreme Court’s approach to 
custody problems. The husband obtained an ex parte divorce in 
Wisconsin, the matrimonial domicile. The decree awarded him 
custody of the children. Several years later, the mother, whom 
the children had been visiting in Ohio, refused to surrender them 
to the father. The father, armed with the Wisconsin decree, went 
to Ohio and sought their return. The Ohio proceeding was cast in 
such a form that the court did not face any question as to the possi- 
ble effect of changed circumstances on the original custody order. 
The issue was simply whether Ohio had to recognize the Wisconsin 
decree awarding custody to the father. The Ohio courts held that 
the full-faith-and-credit clause compelled this result. The Supreme 
Court of the United States granted certiorari. The majority, speak- 
ing through Mr. Justice Burton, held that full faith and credit 
did not compel this result as Wisconsin did not have “the personal 
jurisdiction that it must have in order to deprive their mother of 
her personal rights to their immediate possession.”5 

So much then for the ex parte divorce. Suffice it to say, by way 
of summary, that the effects of such a divorce are not as full or as 
absolute as one might have thought they would be when Williams v. 
North Carolina I was handed down. 

But what of the so-called “contested” divorce? The interesting 
development is how effective these divorces have become; they are, 
indeed, probably decidedly more effective than one would have 
prophesied when Sherrer v. Sherrer was decided. 

Since the Sherrer decision the rule appears to have developed that 
any person, even a stranger to the original proceeding, who would 
be precluded from attacking the decree for lack of jurisdiction in 
the rendering jurisdiction is also precluded from an attack in a 
sister state. 


This gloss on the Sherrer decision begins with Johnson v. Muel- 
berger.® Johnson had a child, Eleanor, by his first marriage. His 
second marriage ended in 1942 in a contested Florida divorce. The 
moving party alleged compliance with Florida’s ninety-day residence 
requirement, but fewer than ninety days had in fact elapsed between 





13 Cf. Kovacs v. Brewer, 356 U.S. 604 (1958). 
14245 U.S. 528 (1953). 

19 Td. at 534. 

16 340 U.S. 581 (1951). 
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that party’s arrival in Florida and the initiation of the divorce 
action. In 1944, Johnson entered into a third marriage. He died 
in 1945, leaving by will his entire estate to Eleanor. The third wife 
elected, under New York law, to take a statutory one-third share 
of the estate as Johnson’s widow. Eleanor contested this election, 
claiming the whole estate, on the ground that the Florida divorce 
was invalid and that, consequently, the third “wife” was no 
“widow.” Eleanor lost in the lower New York courts on the ground 
that the Florida divorce was final and New York had to give it full 
faith and credit. She prevailed, however, in the Court of Appeals. 
The United States Supreme Court granted certiorari. 


Mr. Justice Reed’s opinion for the Court was short. It held that 
if the child were barred from attacking the decree in Florida, then, 
under the Sherrer principle, she is also barred in New York. “When 
a divorce cannot be attacked for lack of jurisdiction by parties actu- 
ally before the court or strangers in the rendering state, it cannot 
be attacked by them anywhere in the Union.’!7 


Cook v. Cook'® applies the same analysis to an annulment pro- 
ceeding brought by the second husband who married his wife after 
she had obtained a Florida divorce. The case involves rather special 
facts. The second husband went through a marriage ceremony and 
later discovered that his “wife’s” first marriage had not been legally 
terminated. He thereupon sent her to Florida, where she obtained 
a divorce. They then went through a new marriage ceremony. How- 
ever, Mr. Justice Douglas’ opinion for the Court enunciates the 
broad proposition that if the first husband had appeared in the 
Florida action, collateral attack on the decree by the second husband 
is precluded. The case was remanded for a finding on this point 
of fact. 

Two limits may exist to the effectiveness of a Sherrer-type 
divorce. 

First, some courts may, and the United States Supreme Court 
has not yet clearly told these courts that they are wrong, limit 
Sherrer to cases of actual contest and no fraud. Staedler v. 
Staedler’ illustrates such a limitation. A New Jersey husband ar- 
ranged a property settlement with his wife subject to the condition 
that she would enter an appearance in a Florida divorce proceeding 
and would not contest. The Florida divorce was obtained with the 
cooperation of a New Jersey lawyer who was also a member of the 
Florida bar. The husband did not, in fact, satisfy even the time 
element of Florida’s ninety-day residence requirement. His wife 
later sought a divorce and alimony when he failed to live up to the 
settlement agreement. The husband had remarried and had children 
by his new wife. 

The New Jersey courts refused to recognize the Florida decree, 
limiting the Sherrer principle to cases of actual contest and no 
fraud. The decision concludes “A rule to show cause will forthwith 
issue as to why [the husband’s attorneys for the Florida divorce] 













17 Td. at 589. 
18 342 U.S. 126 (1951). 
196 N.J. 380, 78 A. 2d 896 (1951). 
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should not be disciplined for their conduct of and with respect to 
this cause.”’2° 

A second limit on Sherrer is that all strangers to the original 
proceeding may not be bound thereby. In particular, a sister state 
may be entitled to bring a bigamy prosecution. There is language, 
it is true, in the opinions that could be taken as dicta to the effect 
that even a sister state is barred.2! And some commentators be- 
lieve that the Supreme Court would so rule if the case came before 
it.22 But such a result would seem quite incompatible with both the 
res-judicata and the full-faith-and-credit legs upon which Sherrer 
and the collusive divorce stand. 

The state is, of course, in a different position from that of the 
ordinary stranger to the original proceedings in at least two re- 
spects. In the first place, it has, under accepted constitutional theory 
embodied in the domicile requirement, a clear interest, existing at 
the time of the original proceeding, which enjoyed no independent 
representation in that proceeding. Moreover, the state’s interest 
can easily be antagonistic to the parties’ interests. In this respect 
the state differs both from a child of a previous marriage or a 
husband-to-be whose interests are contingent or non-existing at 
the time of the divorce proceeding and who can more easily be said 
to be represented, to the extent that their interests are sufficiently 
precise or matured to merit a kind of representation, through the 
parties. 

Secondly, an acute federal issue is involved in the question whe- 
ther to preclude a state sister from challenging the jurisdictional 
basis of a “contested” divorce. If a divorce-rendering state should 
have, and in some way express, a policy that it asserted a right to 
divorce parties who appear in its courts and who recite that one 
of them is domiciled in the state, even though in fact neither is, 
the Supreme Court could not accept the divorce under the full-faith- 
and-credit clause unless it were prepared frankly to recognize such 
a set of facts as a basis for divorce jurisdiction. The issue cannot, 
in intellectual honesty, be ducked. Res judicata plus full faith and 
credit can perhaps, with some looseness of analysis, carry us as far 
as Johnson v. Muelberger and Cook v. Cook. But the only intellectu- 
ally acceptable basis for precluding a sister state would be a square 
holding that, where both parties were before the courts of the 
rendering state, and one alleged domicile, that state had a sufficient 
basis to end the marriage bond regardless of whether domicile in 
fact existed. 


The foregoing requires one qualification. It assumes that there 
has not been an actual contest with respect to domicile in the first 
proceeding. If such a contest can be shown, the argument for allow- 
ing a sister state to examine the jurisdictional basis of the decree 


20 Td. at 395, 78 A. 2d at 904. 

21 £E.g., Mr. Justice Reed’s formulation in Johnson v. Muelberger: ‘‘When a divorce 
cannot be attacked for lack of jurisdiction by parties actually before the court or strangers 
in the rendering state, it cannot be attacked by them anywhere in the Union. The Full 
Faith and Credit Clause Forbids.”” 340 U.S. 581, at 589. Compare also the possible impli- 
cations, discussed in note 35 infra, of the per curiam dismissal of Alton v. Alton as moot 
and Mr. Justice Black's dissent. 347 U.S. 610 (1954). 

22 See, e.g., Ehrenzweig, Conflict of Laws 238, 248 (1959); cf. Comment, “Stranger 
Attack on Sister-State Decrees of Divorce,” 24 U. of Chi. L. Rev. 376, 387-89 (1957). 
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is less strong. A certain presumption of correctness attaches, of 
course, to the findings of the first court. But I shall, in the interest 
of time, forbear to analyze this special facet of the general problem 
of contested divorces. 

To turn now to another aspect of the “contested” divorce, it does 
not appear to be divisible so far as support orders are concerned 
and is, in this respect, superior to the ex parte divorce based on a 
bona fide domicile. 

Lynn v. Lynn** is a decision of the New York Court of Appeals 
which refuses to hold a contested Nevada divorce “divisible” so 
that a prior New York support order could survive it. In 1942, the 
plaintiff and defendant were separated by a decree of the New York 
Supreme Court. The wife was awarded $85 a week in support. In 
1943, the husband went to Nevada and instituted a divorce action 
there. The wife appeared and contested on the merits. The divorce 
was awarded. The decree did not award alimony; however, the court 
rejected the husband’s request for a statement that the wife had 
waived all claim for such relief and for a conclusion of law that 
such relief be denied her. The husband soon returned to New York 
and married again. 

In 1948, the first wife sought an increase in the support—which 
her ex-husband had continued to pay—to $200 a week. The matter 
came, in due course, before the Court of Appeals. That court con- 
cluded that the Nevada rule was that if the decree does not award 
alimony, and the question is not reserved, then no possibility exists 
of granting alimony in the future. Nevada must be taken, there- 
fore, to have denied alimony, and the New York support decree did 
not survive the Nevada decree. The latter decree must be given 
full faith and credit on the support issue as the Nevada court had 
personal jurisdiction over the wife. 

The, as things go in this area of the law, relatively ancient 
decision of Mr. Justice Brandeis in Yarborough v. Yarborough”* also 
deserves mention in this connection. It can be read as holding that 
an order respecting the support that the father is to provide for a 
child of the dissolved marriage, given in connection with a contested 
divorce, is broadly entitled to full faith and credit. The original 
divorce decree and support order were rendered by Georgia, which 
was apparently then the domicile of both parties and of the child. 
Subsequently, the child established a domicile in South Carolina, 
the father retaining his Georgia domicile. An action was then 
brought in South Carolina, with jurisdiction based on attachment 
of property owned by the father in South Carolina, to compel the 
father to pay additional amounts for the support of his child. 
The child prevailed in the South Carolina courts, but lost in the 
United States Supreme Court. Mr. Justice Brandeis, speaking for 
the court, did indicate that the result might be different if the 
father had shifted his domicile to South Carolina.2®> Mr. Justice 
Stone dissented on the ground that Georgia, as the child’s present 
domicile, had an interest such that it should not have to accept 





23 302 N.Y. 193, 97 N.E. 2d 748 (1951). 
24290 U.S. 202 (1933). 
25 Jd. at 213. 
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the policy of the domicile of the child’s father even when embodied 
in a judgment.?é 

Personally, I am inclined to believe that Mr. Justice Stone’s 
point of view, expressed in dissent, will carry the day if the prob- 
lem comes before the Supreme Court again. The community in 
which the child lives has a strong concern for his well-being and 
both the child’s and his community’s interests may be inadequately 
represented and argued, or even largely ignored, in the proceedings 
that authorize his parents to go their separate ways. 

An argument can also be made that the community in which 
the divorced wife lives has a concern which should not be cut off 
by “contested” divorce. The theory of Lynn v. Lynn goes only to 
the wife’s personal interest, not her community’s interest. And, 
in fact, the divorcing jurisdiction in many cases of “contested” 
divorce has really no claim to impose its policy as to support for 
the wife—it is often not the domicile of either party and has no 
legitimate concern with the support problem. 

It is hard to predict what may develop here. Cases will probably 
not be frequent as the quid pro quod for the “contested” divorce 
is usually a fairly satisfactory property settlement and those who 
can avail themselves of Nevada’s facilities have usually more than 
merely modest means. Moreover, as Sherrer and its successors 
are based, so far as formal doctrinal analysis is concerned, on unreal 
premises, it is very hard to predict what the Supreme Court may 
do. The very fragility of the premises in Sherrer may preserve 
Lynn, for, once the Court frankly faced in any aspect what it was 
doing, the whole doctrinal construction might collapse of its own 
weight. Nevertheless, it may yet be that the “contested” divorce 
will become divisible so far as support is concerned even as the 
ex parte divorce. 

Our third, and final, area of general interest and significance 
is the problem of what the constitutional limits to render divorce 
are, or, stated conversely, whether a forum can grant a divorce 
that is effective, at least for its own purposes, on a basis other 
than domicile. 

This is the problem of the Alton case.27 But before discussing 
that case, let us examine some of the jurisdictional bases other 
than domicile on which a divorce can be obtained today in certain 
jurisdictions. 

David-Zieseniss v. Zieseniss*® is a New York case which upholds, 
against constitutional objections, a New York statute making mar- 
riage within the state a basis for divorce jurisdiction. This basis is 
perhaps not too objectionable when used by a state like New York 
which does not recognize “liberal”? grounds for divorce. However, 
it is by no means clear that the basis could stand constitutional 
attack. In general, the concern of the place of celebration of mar- 
riage is small. Its law as to the validity of marriage is usually ac- 
cepted, but basically for the sake of convenience and because of the 


"26 Fd, at 213-27. 
27207 F. 2d 667 (3rd Cir. 1953), 347 U.S. 610 (1954) (proceeding dismissed as moot 
bes cause one of the spouses had obtained a second divorce). 
8205 Misc. 836, 129 N.Y.S. 2d 649 (1954). 
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reasonable expectations of the parties, considerations which do not 
carry over to the divorce problem. 

Crownover v. Crownover?® involves a New Mexico statute which 
provides that military personnel “continuously stationed in any 
military base or installation in the state of New Mexico” for one 
year “shall be deemed residents in good faith.” The Supreme Court 
of New Mexico upheld the statute on the ground that a presumption 
of domiciliary intent is created and is reasonable. The Court also 
pointed to the practical problem faced by military personnel. This 
latter line of analysis was emphasized by the Chief Judge in a 
special concurrence.®°® 

Wheat v. Wheat?! is a decision of the Supreme Court of Arkansas 
considering language, added in 1957, to Section 34-1208 of the 
Arkansas Statutes, to the effect that residence “is defined to mean 
actual presence and upon proof of such the party alleging and 
offering such proof shall be considered domiciled in the State and 
this is declared to be the legislative intent and public policy of the 
State of Arkansas.”’ Mr. Wheat, who had separated from his wife, 
was living, apparently on a very temporary basis, in Arkansas. 
After having lived in the state for about three months, he filed a 
suit for divorce. His wife, resident in California, was notified. 
She filed a cross-complaint for separate maintenance and denied 
the court’s jurisdiction to grant a divorce. 

The lower court held that Wheat did not have a domicile in 
Arkansas, so the validity of the 1957 amendment became crucial. 
The Arkansas Supreme Court, with two judges dissenting, held 
the provision constitutional under both the Arkansas and United 
States Constitutions. The due process argument of the Alton case 
was discussed and rejected. The Court held that relationships to the 
forum other than domicile can be a basis for a court decreeing 
divorce. The question whether other states would be required 
to recognize was left open. 

In Jennings v. Jennings®? the Supreme Court of Alabama struck 
down a 1945 amendment to Section 29, of Title 34, of the Code of 
1940, the effect of which was apparently to confer jurisdiction to 
grant a divorce, without any period of residence being required, 
“when the Court has jurisdiction of both parties to the cause of 
action.” Mr. and Mrs. Jennings were both South Carolina residents. 
The court of first instance dismissed Mrs. Jennings’ petition for 
lack of jurisdiction. The Supreme Court affirmed on the ground 
that the statute unconstitutionally sought to affect a status that 
was beyond the state’s legislative jurisdiction. 


These state decisions, and the jurisdictional bases which they 
consider, give us a background for a brief discussion of the interest- 
ing decision of Alton v. Alton. Mrs. Alton left her home in West 
Hartford, Connecticut, and went to the Virgin Islands. After six 
weeks and one day’s stay, she filed a suit for divorce. Her husband 
appeared and did not contest. In 1953, the Legislative Assembly 


2958 N. Mex. 597, 274 P. 2d 127 (1954). 
30 Td. at 609-21, 274 P. 2d at 134-43. 

31 Ark. , 318 S.W. 2d 793 (1958). 
32251 Ala. 73, 36 So. 2d 236 (1948). 
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of Puerto Rico had added to Section 9 of the Divorce Law of 1944 
provisions to the effect that six weeks’ residence was prima facie 
evidence of domicile and that “where the defendant has been per- 
sonally served within the district or enters a general appearance 
in the action, then the Court shall have jurisdiction of the action 
and of the parties thereto without further reference to domicile 
or to the place where the marriage was solemnized or the cause of 
action arose.’”*3 In spite of these provisions, the federal district 
court judge asked for further proof of domicile. When this was 
not furnished, he refused to proceed further with the divorce ac- 
tion. An appeal was brought to the Third Circuit. 

For present purposes, it is enough to note that the Third Circuit, 
speaking through Judge Goodrich, struck down both parts of the 
1953 amendment. The second part of the amendment was held 
to violate the due process clause of the Fifth Amendment to the 
United States Constitution. The court reasoned: “The question 
may well be asked as to what the lack of due process is. The de- 
fendant is not complaining. Nevertheless, if the jurisdiction for 
divorce continues to be based on domicile, as we think it does, we 
believe it to be a lack of due process for one state to take to itself 
the readjustment of domestic relations between those domiciled 
elsewhere. .. . ’3+ Judge Hastie, in an interesting dissent, con- 
cluded that he would uphold the 1953 amendment. He added, how- 
ever, that perhaps the forum would then be required constitutionally 
to apply, as a matter of choice of law, the substantive-law rules 
of another jurisdiction, presumably the marital domicile or the 
domicile of one party. 

Mrs. Alton brought the matter to the Supreme Court of the 
United States, which granted certiorari. Mr. Alton then obtained 
a Connecticut divorce, based on domicile, in a proceeding in which 
his wife appeared. The Connecticut divorce led the Supreme Court 
to dismiss the case per curiam as moot.*5 

The problem that the Supreme Court side stepped in Alton was 
squarely presented in Granville-Smith v. Granville-Smith.2* The 
basic fact situation is the same as that presented by the Alton case. 
The Supreme Court, speaking through Mr. Justice Frankfurter, did 
not reach the due process question. It held only that Congress in dele- 
gating to the Virgin Islands Legislative Assembly power, under the 
Organic Act, to enact laws on “subjects of local application,” did not 
grant authority to enact a law with the implications of Section 9(a). 
The basis upon which divorce jurisdiction was assumed had no 
significance for local Virgin Islands purposes, at least so far as 
domestic relations were concerned.** Mr. Justice Clark dissented 





33 See 207 F. 2d at 669. 

34 Id. at 677. . 

35 347 U.S. 610 (1954). Mr. Justice Black dissented on the ground that, under Wil- 
liams v. North Carolina II, “the Connecticut divorce decree does not protect petitioner 
from convittion for bigamy in the Virgin Islands or anywhere else.” Jd. at 611. This 
must mean that Black believes that a state bringing a bigamy prosecution does not fall 
under the rule of Sherrer v. Sherrer and Johnson v. Muelberger. However, the per curiam 
dismissal can hardly be a sufficient basis for inferring that the majority would extend 
Sherrer to cover bigamy prosecutions. 

36 349 U.S. 1 (1955). 

87 The Court points out that the legislation was of considerable significance for the di- 
vorce phase of the local tourist trade. See Id. at 10-15. 
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in an opinion in which Justices Black and Reed joined. Clark 
concluded that, in essence, the Virgin Islands were doing nothing 
that was not constitutionally permitted to Nevada. He concluded, 
therefore, that “The only vice of the Virgin Islands’ Statute, in 
an uncontested case like this, is that it makes unnecessary a choice 
between bigamy and perjury.’’38 

Alton and Granville-Smith are not, of course, directly applicable 
to the problem posed by sister-state divorces granted on bases 
such as personal jurisdiction over both parties. Nor is it easy to 
find a clear constitutional basis for striking down such divorces, 
although it would be easy enough to refuse them the benefit of the 
full-faith-and-credit clause. Analytical difficulties would attend any 
effort to use the due process clause of the Fourteenth Amendment. 
However, it should be said, in all fairness to the Supreme Court, 
that it has been able to overcome analytical and logical difficulties 
of at least equal magnitude in the line of cases beginning with 
Sherrer v. Sherrer. Perhaps the Granville-Smith decision does offer 
a key to the larger problem. Would not a state violate, by granting 
divorce based merely on jurisdiction over both parties, a limitation 
so implicit in our federal structure that it requires no specific 
articulation, namely the obligation to respect the legitimate and 
important interests of sister states unless legitimate and important 
domestic interests require otherwise? The beneficient effect of t 
export divorces on the local tourist trade, though perhaps an im- 
portant domestic interest, could hardly qualify under the suggested 
test as legitimate. 

What general observations and reflections does this rapid survey 
of a large and complex body of law suggest? Several come to 
mind, and with them I should like to conclude my remarks. 

To begin with, it is perhaps a piquant paradox that Sherrer 
produces, for most situations, a more effective divorce than does 
Williams I. That is to say, co-operation plus perjury produces 
what seems to be a less divisible divorce than that which the bona 
fide domicile of one party can provide. 

Secondly, most, if not all, jurisdictions reject for their purely 
domestic law of divorce any notion of divorce by consent. Yet, 
the combination of acquiescent judges in some states with easy 
divorce laws and the full-faith-and-credit clause has in fact pro- 
duced a kind of divorce by consent. The law in the books here 
differs drastically from the law in action. 


Thirdly, various aspects of a state’s domestic relations law may 
require reshaping today because of the divisible nature of the ex 
parte divorce.3® For example, we ordinarily think of a support 
order as based on the marriage relationship. It now may be use- 
ful, as New York did in 1953 by adding Section 1170-b to its Civil 
Practice Act, to make it clear that the right to support survives any 
ex parte divorce. Indeed, it may be that it would be desirable to go 
further and state that a right to support can be enforced, in ap- 
propriate circumstances, in any case in which the relationship of 















38 Td. at 28. 
39 Compare, in this connection, note 10 supra. 
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man and wife once existed between the parties, even though the 
relationship has now been terminated. With such a statute on the 
books, Lynn v. Lynn might be verry vulnerable. 

Fourthly, the development initiated by Sherrer v. Sherrer poses, 
at least from the academician’s perspective, difficult ethical ques- 
tions for a practicing lawyer. Can one properly inform a client of 
the advantages of co-operation plus perjury? How far can one 
properly go in assisting a client to get a Nevada divorce when it 
is clear that Nevada’s attractions as a residence will not outlive 
the divorce litigation? The Supreme Court of the United States has 
perhaps placed the practitioner in an uncomfortable ethical 
dilemma. 

Finally, may I suggest that perhaps the most regrettable con- 
sequence of Sherrer v. Sherrer is that a great deal of pressure has 
been removed from the states to reform divorce laws much in need 
of revision. A system such as New York’s in which adultery is, in 
the ordinary case, the only formally accepted ground for divorce 
is quite unacceptable to modern thinking. Such unreasonable, in- 
deed, inhuman laws, are probably the ultimate explanation for both 
Williams I and Sherrer v. Sherrer. At the same time, these de- 
cisions, in particular Sherrer, have made it possible for the rich, 
well-born, and influential living in a state such as New York to 
arrange their lives satisfactorily. The consequence is that much 
of the pressure that might produce needed domestic reform is lost. 
Williams and Sherrer fasten more firmly on the community pre- 
cisely the archaic rules that those cases, in the last analysis, sought 
to mitigate. 
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“MILESTONES ON THE ROAD TO FREEDOM 
IN MASSACHUSETTS” 


(Referred to in statement on page 3.) 








They represent five stages of Massachusetts thought between 1630 and 
1788. They not only distinguish the House Chamber but serve as visual 
reminders to our legislators and our citizens of all ages who visit the 
State House of vital forces in that “eternal vigilance” which “‘is the price 
of liberty”—stages in the gradual struggle for reasonable constitutional 
restraints of the ineradicable human itch for power—the struggle still 
continuing which dates back to Demosthenes and earlier. 

At the left is Governor Winthrop landing with the charter of the 
colony at Salem in 1630; at the right the revolt against autocratic gov- 
ernment and the arrest of Governor Andros in 1689; left of center is 
“Dawn of Tolerance”—the public repentance in the Old South Meeting 
House of Judge Samuel Sewall in 1697 for his part in the witchcraft 
trials. To the right of center, John Adams, Samuel Adams and James 
Bowdoin drafting the Massachusetts Constitution and Bill of Rights; 
and in the center, John Hancock proposing the addition of the Bill of 
Rights to the Federal Constitution in 1788 in the church on Long Lane 
(changed to Federal Street) on the day after the convention ratified the 
constitution of the United States. 























ill 











PART VI 


Alice in Nuclear Energy Land 


by James B. Muldoon 





“The Time has come the Walrus said 
To talk of many things; 

Of shoes and ships—and sealing wax 
Of cabbages—and kings 

And why the sea is boiling hot 
And whether pigs. have wings.” 


— LEWIS CARROLL 


Disposal of Radio-Active 
Waste at Sea 
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Avast There, Matey! 
“TI sent a message to the fish, 
I told them, ‘This is what I wish, 
The little fishes of the sea, 
They sent a message back to me. 
The little fishes’ answer was— 
We cannot do it, Sir, because :—” 

— LEWIS CARROLL 





In the fifth year of the peace-time atom, most of the high energy 
in our American nuclear program was devoted to the problem of 
the disposal of radioactive waste. While there were a number of 
difficulties, all of them serious, in regard to the use of land areas 
for the disposal of atomic waste, the principal drama of 1959 in- 
volved the briny deeps. 

In its annual report to Congress in January 1959,! the AEC said 
that ocean disposal of low level wastes was still a problem but that 
it had enlisted the National Academy of Sciences, to work with a 
committee on Oceanography, to see if some answer could be found. 
One of the areas of inquiry involved in this assignment was to see 
whether or not low level packaged wastes should be dumped in the 
oceans closer to the coastline than existing disposal areas “which 
currently are located at the 1000 fathom? depth or further offshore.” 

It was not strictly true that the dumping of radioactive waste 
materials was confined to a depth of 6000 feet prior to 1959 since 
it became well known as a result of an article in the Saturday Eve- 
ning Post, in January 1958, that at least one “Atomic Garbage Man” 
was dumping barrels of “hot” waste in about 300 feet of water, in 
Massachusetts Bay, about 22 miles from Boston. 

In the classical manner, we should define our terms: 





























Low Level Waste 


A material in which there is a concentration of radiation in 
the range of a few millionths of a curie (i.e., microcuries) per 








1The 1959 report of the AEC devotes considerable space to a discussion of the ‘“‘Man- 
agement of Radioactive Wastes."” The Commission has published a series of these reports 
covering its activities but possibly the first such report was made in 1624 by Francis 
Bacon in his unfinished essay “The New Atlantis.” Bacon, with remarkable foresight, 
envisioned a suave new world, such as exists today, governed by learned men who were 
fellows in an establishment known as ‘‘Salomon’s House.” Rather remarkably Bacon 
discussed various types of nuclear reactors even before such things came into being: ‘‘We 
have also furnaces of great diversities (reactors) and that keep great diversity of heats; 
fierce and quick (PRDC); strong and constant (pressurized water reactors); soft and 
mild (test reactors such as MIT); blown and quiet (Windscale) ; dry, moist (homogenous 
reactor) ; and the like. But above all we have heats in imitation of the sun’s and heavenly 
bodies’ heat (H. bombs).” 

Bacon also described the waste disposal problem encountered by the AEC in the 1960's 
—*“‘wildfires burning in water and unquenchable.”’ The great philosopher even mentioned 
the problem of secrecy and the classification of documents:—‘‘We have consultations, 
which of the inventions and experiences which we have discovered shall be made public 
and which not; and take all an oath of secrecy, for the concealing of those which we 
think fit to keep secret; though some of those we do reveal to the state, and some not.” 
No better summary of the activities of the AEC for 1959 could be imagined. 

2 A fathom is six feet. 
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gallon. Most low level wastes consist of discarded or worn-out 
objects or substances used in connection with radioactive under- 
takings. Some examples of this material are spilled fluids, broken 
glass, clothing, rags, plastic, tools, contaminated common trash 
and the like. 


In addition, water which has passed through a nuclear reactor 
becomes “reactor effluent.” Ordinarily there is a trace of radio- 
activity in the effluent to the extent of a thousandth of a curie 
or less. Barrels dumped at sea have contained as much as 1.5 
curies.? 


High Level Waste 


Solutions which result from the chemical processing of ura- 
nium and plutonium fuels may contain as much as 3600 curies per 
gallon. Other materials both liquid and solid, which have appre- 
ciable amounts of radioactivity can be considered in this category. 


At Hanford, Washington, we have on hand about 52,000,000 gal- 
lons of high level wastes stored in tanks underground, and some 3 
billion gallons of “intermediate” wastes have been “admitted to the 
ground.” Another 30 billion gallons of reactor cooling water has 
been released to surface ponds and ultimately has entered the 
Columbia River.* This last variety would be considered very, very 
low level waste effluent without any significant contamination by 
radioactivity. 


While, excepting some rare cases, there has been no attempt to 
dispose of highly radioactive waste into the ocean, there has been 
considerable low level sea dumping. Since 1951 the AEC itself has 
dumped about 8000 curies of low level waste, contained in 23,000 
fifty-five gallon steel drums in the Atlantic Ocean. In addition the 
“Seawolf” prototype reactor with an estimated radioactive content 
of 33,000 curies, was sent over the side. The AEC’s dumping grounds 
are located at 6000 feet depths (or better) more than 150 miles off 
Sandy Hook, N. J. The AEC has dumped about 14,000 curies, in 
21,000 drums in the Pacific Ocean at a depth of 6000 feet or more 
at a point about 48 miles west of the Golden Gate; and another 2950 
drums with 60 curies, about 53 miles off Pt. Vincente, California, 
also at 6000 feet.® 


In addition to the AEC, there are several waste disposal con- 
tractors who have been licensed or authorized to dump radioactive 
wastes into the ocean: 


3 Speech by Joseph A. Lieberman at the University of Illinois on January 27, 1960, on 
the subject of ‘Nuclear Industrial Wastes.” ‘The radioactivity content (of drums of 
waste dumped at sea ranges from about one-half a millicurie to 1.5 curies per drum for 
the solid wastes—with most around one-half curie or less—and from one-half millicurie to 
1.5 curies per drum for the solidified liquid wastes at the time of disposal.’’ By the year 
2000 says Dr. Lieberman, we may have 1000 billion curies of radioactive waste. 

4 There are other places such as Oak Ridge and the plant on the Savannah River where 
more waste is stored. The total in tanks by 1960 was on the order of 60 million gallons. 
The annual upkeep on this was perhaps six million dollars. See: Hearings before the 
Special Subcommittee on Radiation of the Joint Committee on Atomic Energy (86th Con- 
gress, 2nd Session), ‘Industrial Radioactive Waste Disposal.’"—1959, Vol I, pp. 162 and 
210. Hereafter these ~~ which consist of five volumes will be referred to as 1959 
Waste Hearings, Vol. .., pag 

5U. 8. AEC news release, , ae 81, 1959 (figures are as of 1959). 

61959 Waste Hearings, Vol. V, pp. 3074 et seq.; 3078 and 3112. 
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Disposal Contractor Ocean Depth Amount in 
Curies 

Am. Mail Line Ltd. (From Pacific 6000 540 millicuries 
Ships at Sea) and 15 lbs. of ? 

Coastwise Marine Disposal Pacific 12,000 ft. None 
Corporation (Los Angeles) 

Isotopes Specialties Co. (Bur- Pacific Not known None 
bank, Cal.) 

Crossroads Marine Disposal Atlantic 312 ft. app. 2440 
Corp. (Boston, Mass.) (now amended to 6000 feet) 

N. E. Tank Cleaning Co. Cam- Atlantic 6000 None 
bridge, Mass. 

Walker Trucking Co. New Brit- Atlantic 6000 None 
ain, Conn. 


In addition to these licensees there were five applicants for waste 
disposal licenses including Industrial Waste Disposal Corporation 
of Houston, Texas, which sought to be allowed to dump in the Gulf 
of Mexico, and the Military Sea Transportation Service, Washington, 
D. C., which sought sites off Cape Cod, Massachusetts, and also in the 
Pacific. The British had apparently dumped about 1200 curies of 
waste material in the North Atlantic at about 9000 feet, and the 
Russians were said to have done some dumping in the Caspian Sea, 
but none in the oceans. Based on this information, it would appear 
that some 11,000 curies (at the time of dumping) of low level waste 
had been introduced into the oceans of the world by 1959. A large 
percentage of this was resting in Massachusetts Bay. 

There was, also, the problem of the discharge of radioactivity 
from nuclear submarines such as the “Nautilus.” In May, 1958, 
the Bureau of Ships issued “Instruction No. 9890.5,” over the 
signature of Admiral Hyman Rickover, in which it provided that the 
cooling water from the submarine reactors, and other reactor efflu- 
ent, could be discharged directly overboard within 12 miles from 
shore. Other radioactive materials were not to be discharged until 
the vessel was more than 12 miles from shore, and in the latter case, 
other ships and fishing areas were to be avoided.? 

It was known that the British had been discharging radio- 
active wastes into the Irish sea through a two mile pipe line from 
Windscale, and that they planned additional facilities of this kind. 
The Dutch had done some sea-dumping and were planning a reactor, 
the waste from which would be discharged into the sea. While, ac- 
cording to some, this was all merely “a drop in the ocean,” it was be- 
coming apparent that there was considerable concern being felt as 
to whether or not we could use the ocean as our atomic garbage 

71959 Waste Hearings, Vol. I, p. 950. Six months after this order was given, News- 
week (December 8, 1958) reported that ‘‘Rumors that the mud and water around the 
atomic submarine base on the Thames River at New London, Conn., have become radioac- 
tive are convincingly denied by the Electric Boat Co.’s Health and Physics (sic) Division. 
A radiation sampling survey started before the Nautilus was launched, shows pre-atom 
and post-atom radioactivity about the same.” 

Apparently this reassurance did not impress Denmark since the Danish Atomic Energy 
Commission (including Dr. Neils Bohr) refused in August, 1958, to allow the nuclear 
submarine “Skate” to pay a courtesy call on Copenhagen. Although the AEC immediately 
announced that the subs were safe, the Danes did not care to expose Copenhagen to “un- 
necessary risks.”” A committee of the National Academy of Sciences did issue a warning 


on February 8, 1958, that a serious aceident to a nuclear-powered merchant ship could 
contaminate a harbor with ‘‘dangerous radioactivity.” 
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Storage Tanks at the Savannah River Plant 





Courtesy, U. S. Atomic Energy Commission 

Four 1,300,000 gallon storage tanks for high-level waste. These concrete 
and steel tanks cost $730,000 each. The A.E.C. now has 170 of them. The 
tanks are 85 feet in diameter and 34 feet high, and rest on a steel saucer 
which, in turn, rests on a 6 inch concrete pad. “The life of these tanks is not 
yet known, since none has ever failed, but it is estimated to be at least several 
decades.” 


dump. In addition, there were suggestions that we might dump high 
level wastes into the deepest parts of the ocean where it was assumed 
no life existed.§ 


A suggestion for the disposal of high-level “Purex” wastes had 
been made to the AEC by the du Pont Company in 1952.° In this 
report, which was made after consultation with the Woods Hole 
Oceanographic Institute J. E. Evans suggested that “a few 100 gal- 
lon drums” of high level wastes could be dumped into the Atlantic at 
a point about 500 miles off Savannah, Georgia, at a depth of 15,000 
feet. Mr. Evans believed that a metal projectile, consisting of a 
conventional 50-100 gallon steel drum, with a concrete nose, and a 
tail fin, could be used, and that the projectile would become im- 
bedded in the mud blanket on the ocean bottom. 


Recognizing that there could be a transfer of fission-products 
(hence radioactive material) from the ocean waste dumps to “edible 
fish and other sea life,’”’ Evans noted that “Effects such as these are 
to be avoided even though it might be argued dilution effects reduce 
hazards to insignificant proportions.” One premise which supported 
Evans’ theory was that the radioactive materials under the mud 


8 In 1931 William Beebe descended to a depth of only a quarter of a mile, and this was 
a record at that time. In his report of this feat in the National Geographic Magazine for 
June, 1931, Beebe stressed our ignorance of the sea bottom. Until 1960 it was not known 
that life exists even at a depth of seven miles down. 

9“Disposal of Active Wastes at Sea,” by James E. Evans of the DuPont Company, 
April, 1952, AEC Document No. DP-5. Documents such as this can be obtained from the 
Office of Technical Services of the U. S. Department of Commerce. 
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blanket, where he assumed life did not exist, would not enter into 
the food chain between various forms of sea life.!° 

Mr. Evans did not fail to sense and appreciate every other 
problem envolved, including the fact that disposal in international 
waters was a sufficient hurdle, of itself. He remarked that it was 
the then opinion of oceanographers, whom he had consulted, that 
life at a depth of 15,000 feet was non-existent and that “no protein 
interchange takes place between this depth and overlaying water 
layers.” It was also believed in 1951, although Evans did not mention 
it, that there was little or no circulation or currents running ver- 
tically from the very deep bottom to upper layers. Evans did note 
that there was a disagreement among oceanographers as to the pos- 
sibility of life at low depths, but he said that this might be “side- 
stepped.” If the projectile went some 200 feet into the mud bottom, 
Evans felt that it would lose contact with any sea life. He went on 
to say “A container of fission product merely lying on the bottom in 
this area leaching into the ocean waters would comprise no great 
hazard” although’it would present a less desirable situation than the 
ultra-conservative method of pocketing fission products under a 
deep mud blanket. 

Mr. Evans put forth his plan (which was not adopted, as far 
as is known) as a temporary solution rather than a permanent 
method of “hot waste” dumping. He definitely said that more re- 
search was needed before the plan could be put into operation. 

If the radioactivity found its way into the food chain, and 
ultimately into fish consumed by humans, or if undersea life was 
altered or destroyed, the consequences would be unimaginable."! 


* + * x * 


By 1956 the AEC reported that “Little is known of the fate of 
radioisotopes added to the sea, especially those bound up in waste 
materials in packages. Not much more is known of natural geo- 
physical, geochemical and biochemical processes taking place in the 
oceans. Principal deterrents to scientific determinations of these 
processes lie with the difficulties of making pelagic (pertaining to 
the ocean) measurements. ... Much more work of this nature and 
in the laboratory as well, will have to be accomplished before ocean 
disposal of radioactive wastes on any large scale can be considered.’’!? 

In August, 1957 the AEC again considered ocean dumping of 
high level wastes saying that “Preliminary discussions and calcula- 
tions have indicated the theoretical possibility of deep ocean dis- 


10 “Biological Factors Determining the Distribution of Radioisotopes in the Sea,” by 
Ketchum and Bowen, 1958 Geneva Atom Conference Paper A/CONF 15/P/402; “Fall- 
out from Nuclear Weapons Tests—Hearings before the Subcommittee on Radiation,” 
86th Cong., Ist Sess., Vol. I, p. 71; “‘The Atomic Energy Program in Oceanography and 
Marine Biology”; 1959 Fallout Hearings, Vol. III, p. 1976; ‘Fallout in the Oceans”; 
Handbook 58, National Bureau of Standards: ‘‘Radioactive Waste Disposal in the 
Ocean,” p. 11 et seq. 

11 “United States—Sea Disposal Operations; A Summary to December, 1956,” by 
Arnold B. Joseph (dated August, 1957), AEC Document No. WASH-734, p. 6, 7. It is 
also a fact that certain fish in the Pacific have been contaminated by bomb tests, and 
that radioactivity has been found in sea creatures from fallout. The British use a fish 
as a control for radioactive waste dumping. Waste dumped in the ocean, says WASH-734 
ranges from 0 to 1000 millicuries with an average of 50 millicuries. Other drums have 
had as much as 30 curies of beta gamma radiation with a life of more than one year. 
—ae packaged wastes can register as high as one roentgen per hour at the package 
surface.” 


12 AEC Document No. WASH-734, p. 7. 
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Transportation of Low-Level Wastes 


Courtesy, U. 8S. Atomic Energy Commission 
These boxes contain baled paper, glassware, and textile wastes which have 
a low-level radiation problem. Containers such as this meet 1.C.C. and A.E.C. 
standards and are so constructed that the radiation level on the surface is 
negligible. Here a car-load is made up at the Argonne National Laboratory for 
rail shipment to Oak Ridge. 


posal. However, the technical problems of getting these materials 
into 12,000 feet, or deeper, ocean depths, the relatively small amount 
of quantitative pertinent oceanographic information available, and 
the rather complete loss of control of the radioactivity once dis- 
persed in the sea lead to the conclusion that ocean disposal for highly 
radioactive aqueous chemical processing wastes is not an immediate, 
but at best a secondary possibility at this time.’!* This report 
continued with the statement that oceanographic studies should be 
made in order to ascertain the status of the “low level sea dumping” 
and the feasibility or limitations of sea disposal from the health and 
safety point of view.” Little realizing what lay ahead the AEC said 
in this 1957 report: 

“Since sea disposal will undoubtedly appear to be an attractive 
method to a number of foreign countries, particularly those with 
limited land area and a high population density, it is important to 
accumulate this type of oceanographic information.” 


By 1960, when we had more than 50 million gallons of this high 
level waste on hand, at only one site, it becomes apparent that the 


18 “Status Report on Handling and Disposal of Radioactive Wastes in the AEC Pro- 
gram—-Division of Reactor Development of the AEC—August, 1957”"—AEC Document 
No. WASH-742, p. 18. 
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economics of the entire nuclear effort is tied up in the problem of 
waste disposal. The cost of land storage in tanks is from $2.00 to 
$3.00 per gallon and the total bill up to February 1959 for the U. S. 
Atomie Energy Commission was about $200,000,000. To maintain 
our facilities, without significant additions would cost the AEC at 
least $6,000,000 a year, and this does not include any costs to the 
nuclear industry, or to users of radioactive materials who must dis- 
pose of their wastes.!4 

A specific example of economics in this field is the Shippingport 
reactor where the waste disposal plant cost $2,700,000, to build; its 
annual operating cost was about $110,000.15 


No Ashcans in Orbit 
“It’s very well said he, ‘for kings 
To soar above the earth, 
But Phantoms often find that wings, 
Like many other pleasant things, 
Cost more than they are worth.’ ” 
— LEWIs CARROLL 


According to the Sydney (Australia) Morning Herald, June 5, 
1958, Dr. J. A. Lieberman, Chief, Environmental and Sanitary Engi- 
neering Branch, Division of Reactor Development of the U. S. AEC, 
said that the U. S. had actually considered sending atomic wastes 
into outer space by using rockets but that it had been decided that 
this was too expensive and was not a solution to the problem. Dr. 
Lieberman also mentioned disposal of other wastes in salt beds where 
they would not enter the subsurface ground waters. At the 1959 
Waste Hearings, Dr. Abel Wolman of Johns Hopkins, a sanitary 
engineer, told the Radiation Subcommittee that the AEC could take 
credit for this suggestion but Wolman said this early idea—to shoot 
these wastes to the moon—was suggested in 1943 or 1944.16 

In any event, none of our rockets has yet any room for nuclear 
wastes and the only nation which could be accused of dumping on 
the moon, then, was Russia. 

It becomes apparent that dumping high level wastes in the ocean 
has never been deemed satisfactory, but there were hopes; dumping 
low level wastes in the ocean was acceptable, under certain circum- 
stances, and dumping on the moon was either a joke or a pipe- 
dream. We are still beset with the necessity of storing most high 
level wastes in huge tanks which have an unknown lifetime and a 

14“The Storage of High Level Radioactive Wastes—Design and Operating Experience 
in the United States,’’ by Pilkey, Platt, and Rohrmann, 1958 Geneva Conference Paper, 
A/CONF/P/389, pp. 8, 9. 

15 The high cost of waste processing from a nuclear power plant is one of the reasons 
why nuclear electric power can not yet compete with thermal (coal, oil) or hydroelectric 
power. 

16 Waste Hearings, 1959, Vol. I, p. 17. And in his book, “From Hiroshima to the 
Moon” (Simon and Schuster, 1959, pp. 110, 111), Daniel Lang recounts an interview 
with Dr. Lyle Borst at Brookhaven in 1947. It was then that Dr. Borst told Lang that, 
“One notion we've been kicking around is to send the stuff by rocket to the moon. Half 
the time we can’t tell if we’re kidding, but we keep talking about it. If a big enough 
rocket were ever developed, the idea might not be implausible. I say, get the stuff away 


from the earth, isolate it. Use the moon as a graveyard. The lovers won’t mind. The moon 
will look the same as ever.” 
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huge construction and maintenance cost. Anything that could be 
taken out to sea and forgotten would help out a lot in the accounting 
department.7 

As Mrs. Laura Fermi (the widow of Enrico Fermi) said in her 
book “Atoms for the World,” it may seem safe to discharge wastes 
in the water but it is not necessarily so, because acquatic living 
organisms can accumulate radioactive substances. Mrs. Fermi 
mentioned a minnow in the Columbia River which had concentratéd 
radioactive phosphorous 150,000 times greater than the surround- 
ing water. Because of this particular minnow, there were restrictions 
imposed on the amount of radiophosphorous which was allowed to 
escape from the Hanford plant. As the official historian for the 
United States Delegation, Mrs. Fermi quoted the remarks of Dr. 
Abel Wolman: 


“The disposal of reactor and fuel processing wastes will be one 
of the major controlling factors in determining the extent of 
the use of power reactors . . . the total fission products on hand 

. will be prodigious. To dispose of these materials will un- 
doubtedly challenge the ingenuity and imagination of the sci- 
entist and industrialist.’’!® 


Two British nuclear scientists have estimated that by 1965 the 
electrical power reactors proposed for Great Britain will produce 
fission proaucts with a radioactivity of a thousand million curies 
(109 curies). 

“As some indication of the hazard involved, it is calculated 
that 109 curies of fission products would have to be diluted with 

a million cubic miles of sea water in order to dilute the concentra- 

tion down to the levels permitted in drinking water. This vol- 


ume is equal to 0.3 per cent of the total volume of the oceans in 
the world.” 


Taking this picture forward into the next century, these investi- 
gators come to the conclusion that “it is evident that this fission 
product waste cannot just be dumped in the sea or disposed of in 
any other haphazard manner.” Unless this problem is solved, they 
say, the march of atomic power “may well be halted or at best con- 
siderably slowed down.”?® The Russians also realize this situation 
and their scientists have said that “The problem of how to process 
and store the waste of radiochemical production becomes of in- 
creasingly greater importance to the national economy and may 
eventually limit the further scope of the use of atomic energy.’’”° 
Tt is the opinion of those who view this problem with moderation 
that substantially all our wastes must be stored on land, except 
where the radioactivity would be so low that one could actually drink 
the water into which these hazardous materials were introduced.?! 
“17 This, of course, is somewhat of a great debate. Economically, dumping in the ocean 


would appear to be a good solution, but economics is not always the guiding star. 

ny “Atoms for the World,” by Laura Fermi, University of Chicago Press, 1957, pp. 
187, 188. 

19 ‘Disposal of Radioactive Waste,”’ by Saddington and Templeton, George Newnes, 
Ltd. (London), 1958, pp. 3 and 4. 

20 Waste Hearings, 1959, Vol. III, p. 1913. 

21 It has been suggested that the best protection we can have is to supply the drinking 
fountains at the National Bureau of Standards with water said to contain their safe levels 
of radioactivity. 
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Land Burial of Low-Level Wastes 


Oourtesy, U. S. Atomic Energy Commission 
Here at the Oak Ridge reservation, the major land burial site for low-level 
solid wastes, containers shipped in from other points are interred under at least 
three feet of soil. Current burial operations at Oak Ridge use about 5 acres of 
land a year. After the burial men, equipment, and vehicles are decontaminated 
as necessary. A site such as this is being sought in the Northeast part of the 
U. S. in order to reduce transportation costs. 


A noted Australian nuclear physicist has said that wastes should 


be stored at a remote location where he hoped conditions would 
remain unchanged for centuries. Discussing the problem of ocean 
dumping in his book “Facing the Atomic Future” Dr. E. W. Titter- 
ton said: 


“Right or wrong, the beginnings of a new and gigantic bio- 
chemical pattern would be initiated by the dumping of the first 
boat-load of wastes, and in the future it could be then an end- 
less search to chart and measure the subsequent pollution trails 
through the oceans would become necessary. Dumping in the 
oceans in containers as durable as can be made at present, would 
undoubtedly be safe for some time to come, but the serious prob- 
lems would then merely be reserved for future generations to 


deal with.” 
* * * * * 


The War in the East 


“While the nation in general applauded (Theodore) Roosevelt’s 
efforts to promote conservation, there were many dissident 
voices. Corporations engaged in lumbering, mining, the produc- 
tion of hydroelectric power and other exploitative activities were 
openly hostile. The representatives of Western states who saw 
little to admire about a policy that in some of its aspects could 


22 ‘Facing the Atomic Future,’’ by E. W. Titterton, Ph.D., Macmillan Co. (1956), p. 
211. 
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serve only to delay Western development asked pointedly: ‘What’s 
posterity ever done for us?’” 


“The American Nation,”—Hicks, Houghton and Mifflin, (1945). 


While the chautaqua on waste disposal was echoing through the 
congressional hearing rooms, various groups were beginning to ask 
in their truly American and truly unscientific way, whether or not 
they really appreciated all that was involved in the ocean dumping 
of atomic waste materials, no matter what level—high, low, or other- 
wise. In November 1958, Boston City Councillor Gabriel F. Pie- 
monte, whose district bounds on Boston Harbor, said that the 
transportation of atomic wastes through Boston streets?* and the 
dumping operations which followed, should be stopped until the 
City determined that the safeguards were “foolproof.” The fire 
commissioner of Boston asked to be notified whenever waste was 
brought into the city. Even the Boston Traveler felt editorially 
that there should be a possible “reappraisal” of the atomic waste 
dumping set up.*4 Public Safety Officials held a méeting in Novem- 
ber and some of them were to “propose that Perry move his oper- 
ations somewhere else—far away.” “Perry” was George Perry of 
the Crossroads Marine Disposal Co., captain of the “Irene May,” and 
hailed by national magazines as the “Atomic Garbage Man.” Mr. 
Perry was not particularly alarmed, although he could not find 
any other suitable location for his operation; he had the blessing 
of the AEC and the Coast Guard. He said that the only casualty in 
his experience since 1946, was when he got his finger mashed be- 
tween two steel drums. 

James R. Mason, chief of the isotope branch of the licensing 
division of the AEC winged into Boston to tell the city fathers 
“there is no immediate cause for alarm” in bringing the “hot” 
wastes into Boston. There was no loud proclamation at that time 
that Mr. Perry was dumping at a depth of only 300 feet, as specified 
in his license from the AEC. 

George Perry never made any secret of his operations; if you 
asked him about what was going on, he pointed out that he was 
disposing of radioactive waste in accordance with official instruc- 
tions. He did not particularly care for all of the aspects of the 
transportation, to his pier on Atlantic Avenue, of the “hot” ma- 
terials; he thought improvements in safety could be made, but this 
was not his assignment.25 The first real battle between the con- 
sumers and the AEC did not take place in Boston but in view of the 
fact that a revolution began because of a certain dumping operation 
in Boston Harbor, it may have been just as well. The principal 
command posts in this trans-continental battle of the radiation 
“consumers” versus the waste disposal contractors and their ‘‘co- 
worker—the AEC” were in New Britain, Connecticut; Wellfleet, 


23 See: ‘‘Handbook of Federal Regulations Applying to Transportation of Radioactive 
Materials,” May, 1958, published by the AEC, which contains a summary of the require- 
ments for shipping “hot’’ waste. 

24 Boston now has a “Fire Prevention Code’’ which provides that anyone in possession 
of “hazardous chemicals” is subject to license by the Boston Fire Department. (See Sec. 
15.01 et seq.) 

25 Perry, like other disposal contractors, is mainly concerned with the disposition of 
the waste after it reaches his storage depot. 
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Massachusetts; Providence, Rhode Island; Houston, Texas; and 
Long Beach, California. 

The year-long skirmish opened in December 1958 when, after a 
hearing in Hartford, Conn., on November 19, 1958, the AEC’s 
Hearing Examiner recommended that the AEC grant a license to 
the Walker Trucking Company of New Britain, Conn., to collect 
radioactive waste at a “warehouse” in Portland, Conn., and at that 
point to prepare this waste for disposal at sea by enclosing it in 
concrete reinforced 55 gallon steel drums. It was then to be taken 
to a point, about 100 miles due east of Montauk Point, Long Island, 
and dumped at 6000 feet.2° Notice of this license was first given 
in August 1958 and it was announced that the New Britain oper- 
ation would involve the disposal of “waste byproduct material 
(radioisotopes) and waste source material (Uranium and thorium).” 
In October the AEC Hearing examiner, Samuel W. Jensch, sched- 
uled a hearing for the following month which would be directed 
to the issue: 

“Whether thé applicant will conduct its proposed transporta- 
tion, storage, packaging, and disposal activity, particularly in 
the vicinity of Portland, Connecticut, in accordance with the 
requirements of the Atomic Energy Act, the rules and regula- 
tions issued thereunder, and in accordance with reasonable 
safety and protection for the persons and community affected by 
such activity.”27 


This hearing was the result of a petition by the Board of Select- 
men of the Town of Portland, Conn., to intervene.?® The interven- 
tion of the Selectmen proved ineffective but they were not to be 
precipitated by anything the likes of the AEC. They passed an 
ordinance prohibiting the establishment of such goings-on in their 
township. With this development, the licensee contractor found 
another “warehouse” in Newington, Conn., adjacent to New Britain. 
In May 1959, the AEC announced a new hearing on this site. In 
its notice of hearing in the Federal Register (and also in the news 
release) it was announced that “in the absence of good cause shown 
to the contrary, the AEC staff proposes to recommend at the hear- 
ing that the Commission issue the “amendment to the existing 
license so that the contractor could operate from East Street in 
New Britain instead of in Portland, Conn. 

It was not really unusual that no one in New Britain discovered 
that a public hearing would take place on June 3rd but when it did 
become known through the vigilance of a reporter for the Hartford 
Courant, the case of the “People v. Atomic Waste” began. So con- 
vinced was the contractor and the AEC that there would be no 
public dismay, that a steel and concrete storage structure, in which 
the “hot” shipments were to wait for their ocean cruise, was con- 
structed. The hearing was really “hot.” It got so hot that it was 
postponed in order to assemble the faculty from Washington to 
give their lecture on safety and goodwill. But tumultuous as it may 


26 See: “The Nation,’’ August 1, 1959, p. 43, for a report of the New Britain ‘Test 
Case on Atomic Waste.” 

27 AEC News Release dated October 20, 1958. 

28 AEC News Release dated May 20, 1959. 
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have been, the New Britain affair was a mild debate in comparison 
to the action at Houston. 


The War in the South 
“What matters it how far we go? 
His scaly friend replied. 
There is another shore you know, 
Upon the other side. 
The further off from England, 
the nearer is to France.” 
— LEWIS CARROLL 


UNITED STATES OF AMERICA 
ATOMIC ENERGY COMMISSION 
In the Matter of 


INDUSTRIAL WASTE DISPOSAL CORPORATION 
Docket No. 27-9 
On December 4th 1958,?° the AEC announced that it proposed to 
license the Industrial Waste Disposal Corporation of Houston, 
Texas, to collect low level waste at its warehouse at 5420 Calhoun 
Street, in Houston. From thence Industrial would convey the waste 
out into the Gulf of Mexico about 15@ miles and there dump it at 
6000 feet. The amounts of radioactive materials, said the AEC, 
if released into the sea water at this depth, “are wnlikely to exceed, 
and probably will be far less” than what would be safe in drinking 
water. On December 31st the AEC gave another notice that because 
of the public interest which resulted from its proposal to issue this 
license, a public “formal hearing’’®® would be held January 22, 1959. 


The matters which would make up the show bill at this hearing 
were: 


(a) Whether the applicant’s proposed equipment, facilities, and 
procedures are adequate to protect health and minimize 
danger to life and property; 

(b) Whether the applicant is qualified by training and experience 
to conduct the proposed waste disposal service in such a 
manner as to protect health and minimize danger to life or 
property ; 

(c) Whether the applicant’s waste disposal operations will be 
performed in accordance with the provisions of 10 Code of 
Federal Regulations Secs. 20 and 30, and other applicable 
Commission regulations and the conditions of the proposed 
license; and 


(d) Whether the issuance of the proposed by-product material 


license would be inimical to the health and safety of the 
public. 


29 AEC News Release dated December 4, 1958. 
380 See: Administrative Law and Procedure Act, 49 U. S. C. A., Sec. 5 et seq. 
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Recommended Dumping Grounds 


Opposite is a chart of the inshore disposal areas recommended, with study, by 
the report of the National Academy of Sci , National R ch Foundation 
in June 1959. Of special interest are the following: 

1. Massachusetts Bay, 12-15 miles from the coast, and about 22 miles 
from Boston, off Gloucester, site of dumping by Crossroads Marine Disposal 
Co. since 1952. This site is now at least temporarily abandoned and Cross- 
roads must dump at la. at a depth of 6000 ft. 

2. and 2a:—tThese sites were recommended but were soon abandoned after it 
was discovered they were in fishing areas. 2. was 10 miles off Sakonnet, R. I., 
and 2a. was 10 miles from Pt. Judith, R. |. Depths were between 48 and 126 
ft. 2b. 45 miles off Sakonnet Pt., R. |., at about 302 ft. 

2c. South of Martha’s Vineyard. 

2d. 16 miles northeast of Cape Cod Light. 

3. 222 miles off Atlantic City. 

3a. A.E.C. Dumping Grounds, 6000 ft. 

9b-12a. Areas in the Gulf of Mexico which are involved in the ‘“‘Houston Case”’ 
particularly 11 and Illa. Areas further out were also part of the Texas 
controversy. 

8. This point is 3 miles east of Ft. Lauderdale, Florida. Rep. Paul G. Rogers 
of Florida said: ‘‘! can conceive of no logical reason why a site only 3 miles 
from a congested resort area was proposed for the dumping of this potentially 
dangerous radioactive refuse.” 











In response to this notice the county of Harris (Houston), the 
county of Nueces (Corpus Christi), the “Sportsmen’s Clubs of 
Texas,” and others, including the Mexican government, which sent 
“observers,” appeared in opposition. The hearing did take place as 
scheduled on January 22, 1959, at Houston, and the faculty from 
the AEC was present to proclaim the safety and reasonableness of 
the proposed operation. On May 29, 1959, the hearing examiner, 
Samuel W. Jensch, filed his intermediate report recommending that 
the license be granted to the applicant.2! The administrative pro- 
eedure which followed included the filing of exceptions to the find- 
ings of fact of Mr. Jensch, and briefs of fact and law were eventu- 
ally filed on both sides setting forth the pros and cons. 

A couple of weeks after the intermediate decision was made, a 
group of Texas coast congressmen met in the office of Congressman 
Clark W. Thompson of Texas.*? Attending this conference which 
lasted for several hours, were Dr. Lieberman and other officials of 
the AEC. The Texas legislators were interested in the Houston li- 
cense case, and in a report entitled: “The Disposal of Radioactive 
Wastes into the Atlantic and Gulf of Mexico Coastal Waters of the 
United States”—National Academy of Sciences—National Research 
Council Report No. 665 dated June 1959. 


Congressman Thompson said that he and the others were “far 
from satisfied” with the explanations of the AEC but did not ques- 
tion its “good intent.” Within a few days after the meeting, said 


31 Exceptions were taken to the findings of Mr. Jensch, which were in favor of the 
issuance of the license. The objectors contended that the findings were not supported by 
the evidence at the hearing. One or two exceptions, possibly pertinent, were not founded 
on the record of the hearing, but they were of some importance. 

321959 Waste«dearings, Vol. V, p. 3062. 
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the congressman, the NAS-NRC published a statement in which 
they recommended some twenty-eight possible waste disposal sites.3* 

“The areas suggested off the Texas coast,” said Congressman 
Thompson, “are 21 miles off the Galveston entrance, 19 miles from 
Sabine Pass, and 65 miles off Arkansas Pass, which is the entrance 
to Corpus Christi harbor. I invite your attention to the fact that 
21 miles from Galveston is well within the waters used by sport 
and commercial fishermen, and it is not deep water at all. The 
Continental Shelf lies beyond this area, and I doubt if the water in 
the vicinity is more than 50 feet deep.”’ In order to protect Texas, 
Mr. Thompson introduced a bill (H. 8187) to impose restrictions on 
the dumping of radioactive waste in the Gulf. 

The NAS-NRC report No. 665 did state that it was the opinion 
of the “panel” that certain Atlantic and Gulf of Mexico coastal 
areas can be used as receiving waters for the controlled disposal 
of packaged low level, radioactive wastes.” The chairman of this 
scientific “panel’’ or committee was Dayton E. Carritt, associate 
professor of oceanography at Johns Hopkins, and one of the principal 
witnesses who appeared in support of the grant of the license in 
the Houston case.34 Among other things this report recommended: 

“Twenty-eight possible locations have been selected that could, 
on the basis of presently available information, be used without 
limiting our other uses of coastal waters.” 


This recommendation was, however, not an unqualified one since 
the “panel” said: “(1) Prior to start of disposal operations a pre- 
use survey of an area must be made to determine details of local 
circulation and an inventory of the biota, especially of bottom- 
living organisms.” The “panel” made specific limits on the amount 
and type of materials that could be dumped, and said that areas 
should be at least 75 miles apart, and that there should not be more 
than three areas in a 300 mile section of coast. Also it was sug- 
gested by the “panel” that steel drums be used, and that monitoring 
be carried on to measure the spread of radioactivity. “The results 
of this monitoring may indicate that certain of the above assump- 
tions should be changed,” said the “panel.” It should be kept in 
mind at all times that Dr. Carritt’s committee was only concerned 
with “low level” waste.*5 


In the body of the report the committee said that waste dumping 
should be done “where little or no fishing now occurs.” They hoped 
that appropriate information on fishing, which they did not possess 
could be obtained from “state and local fisheries groups.” They also 


33 See the Map on page 51; 1959 Waste Hearings, Vol. V, p. 3068. 

34 A few months later Dr. Carritt said of this report No. 665: “Since the publication of 
this document, I have heard a considerable amount of comment concerning our recom- 
mendations and recently the unfavorable comment has reached a peak with publications 
in the newspapers that the National Academy of Sciences, National Research Council 
study group was uninformed, acted in a capricious manner, and made recommendations 
which, if followed, would create a hazard to the people of the United States, and that I, 
as chairman of the study group have insulted the American people and their elected repre- 
sentatives.”"—1959 Waste Hearings, Vol. V, p. 3126. In denying that the report (No. 
665) was irresponsible, Dr. Carritt said that his primary concern was “human safety” 
and that cost was not the only consideration as some newspapers had said. 

35 Dr. Carritt told the Radiation subcommittee that no one on his ‘“‘panel’’ had any 
idea of evaluating the psychological factors of inshore waste dumping, but at the same 
time, it is interesting to note that he said that “there should be no hysteria’ associated 
with this suggested activity. 
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noted that there was fishing in a 1000 fathom depth where waste 
dumping was apparently allowable, and that in view of the increas- 
ing demand fer fish these deeper areas “can support a considerable 
fishing effort.” 

Running throughout Report No. 665 is a certain amount of won- 
derment on the part of its authoritative creators, and it is apparent 
that while it was based on the best available information, there was 
not adequate data to really give any lasting meaning to the con- 
clusions. In addition to this there was another report®® in Febru- 
ary 1959, published under the same general auspices (but not 
by Dr. Carritt) in which some 650 million dollars was requested for 
a 10-year program of oceanography. “We know less about many 
regions of the oceans,” says this report, “than we know about the 
lunar surface.” Understandably, this report goes on for pages 
and pages telling us all of the things we don’t know about oceans and 
marine life in them. 

While Senator John Pastore of Rhode Island was asking Dr. Car- 
ritt why he happened to choose three dumping sites in that state, 
or at least close to it,37 the sovereign state of Texas instructed its 
attorney general to enter the Houston case. The Texas Rangers 
were carrying law books this time, but their determination was 
equal to that of the gun totin’ variety. The principal points made by 
the State of Texas, and some of the other intervenors are the fol- 
lowing :38 


1. The waste contractor had not shown that there would be sufficient measures 
taken in its operations to be certain the barrels would sink to the bottom 
and remain there. 

Texas said that since the contractor was not authorized to open 
the packages before dumping, he could not know if they contained 
empty spaces or “significant voids” which might cause the pressure 
of the water to rupture the drums and scatter the contents into 
the currents to be washed ashore. To the argument of the AEC 
that “instructions” would be given on proper packing, the Lone Star 
State said: “If instructions would guarantee compliance, we would 
have no use for the many and varied law enforcement agencies in 
this country.” Texas also pointed out that the regulations compelled 
the waste contractor to reinforce the concrete surrounding the 
waste in the drum at all points except the top of the drum. This 
point, which was covered with 5 inches of concrete, was the most 
likely place for a rupture, it was argued. And the drum might 
float if it lost its ballast. The Texans also found fault with witnesses 
who avoided conclusions as to whether or not the solids in the drums 
could escape. 


36 “Research Needed to Evaluate the Effects of Radioactive Material in the Marine 


Environment,” 1959 Waste Hearings, Vol. II, P- 1299; and “Oceanography, 1960-1970, 
A a of the Committee on Oceanography of the National Academy of Sciences, Feb- 
ruary, 1959.” 

871959 Waste Hearings, Vol. V, p. 3124 (Senator Pastore to Dr. Carritt): “You can 
imagine a dumping ground of atomic waste in an area (Narragansett Bay) congested like 
that, even though there be no foundation for fear, the suspicion alone would be enough 
to ruin the economic stability of the community.” 

See: “Exceptions by the State of Texas, Intervenor to Intermediate Decision of 
Examiner,” U. S. AEC Docket No. 27-9—In the matter of the Industrial Waste Disposal 
a ration; also “Brief in behalf of the Staff of the Atomic Energy Commission,” filed 
in the same case. 
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2. The fact that waste has been ‘‘successfully’’ disposed of in the Atlantic and 
Pacific does not mean it is safe to do the same thing in the Gulf of Mexico; 
and there was no investigation of conditions existing at the Gulf site. 


There was no evidence in the record, said the State of Texas, 
to show that any comparison could be made with the dumpings in 
the oceans for the reason that no investigations had been made in 
the Gulf. There had been no observations of the currents at the 
depths contemplated, and nothing was really known about the na- 
ture of the bottom. The Texans charged that one oceanographer 
changed his testimony three times in as many pages of the trans- 
cript of evidence, and that he did not know the conditions at the 
disposal area. 

To this, the AEC staff said that the Gulf was “oceanographically 
comparable” to the Atlantic and Pacific and that accordingly, “al- 
though information as to oceanographic conditions might be of in- 
terest, it is not necessary.’ 


3. The decision was based on the theory that the radioactivity involved would 
be diluted and dispersed, but waste materials which were to be dumped 
were mainly solid wastes which would not dissolve in water. 


If there were to be solids involved, said the Lone Star lawyers, 
there would be little or no dilution in the water. It was true that 
the waste was largely paper, rags, laboratory objects, and other 
trashy solids. Texas also feared that there might be instances 
where some of the solid materials might float up on its beaches, 
blown inshore by the prevailing southerly winds. It was conceded 
that the barrels might prematurely rupture and that in any event 
they had an expected life of only 10 years.*° 


The AEC staff said that the “possibility of floating radioactive 
materials is shown to be remote.” Admitting such a thing was a 
possibility, the AEC said that in any event there would be no more 
than 2 curies in each drum, and if this was dispersed, there would 
be no danger. The AEC staff felt that the winds would blow out to 
sea rather than towards the shore. 


4. There had been no radiation background studies. 


The license applicant had introduced a document of the National 
Bureau of Standards, Handbook No. 58,4! “Disposal of Radioactive 
Waste in the Ocean” (1954) which said in Section 10: “Natural 
backgrounds are virtually unknown and these should be determined 
at an early date.” Without knowing what the background radiation 


89 In his testimony at the 1959 Waste Hearings, Dr. Carritt says (Vol. V, p. 3125), 
“I would say we know more about inshore circulation features and about inshore biologi- 
cal processes than we know about deep sea circulation and deep sea biological processes. 
. . . From the standpoint of putting (waste) on the bottom close by here, in such a way 
that we can keep track of it, I think it is much safer to do it that way than sticking it 
out in deep water.” 

40 The fact that the drums are not constructed of material which will last for eons is 
of little significance since the principle of dumping into the ocean involves dilution and 
dispersal in the water. If the material remained indefinitely undiluted and undispersed, 
the principal reason for sea dumping would simply not be faced. 

41 Dr. Carritt stated to the congressional radiation subcommittee: “I think probably 
that there was a little bit of hysteria in the group that wrote it,"”’ when Handbook 58 
was discussed. There is a recommendation in this Handbook that sea dumping be done 
at 6000 feet. “Handbook 52—Maximum Permissible Amounts of Radioisotopes in the 
Human Body and Maximum Concentrations in Air and Water,” sets the limits of the 
various isotopes. 
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picture was, said the Texans, how could you tell whether or not 
there had been any increase in radiation from dumping? 

The AEC staff said that since this dumping would be at 6000 feet, 
the statements in Handbook 58 would not really apply, except in 
the broad picture. There is no indication, said the AEC, that the 
National Committee on Radiation Protection, which prepared Hand- 
book 58, deemed studies necessary where dumping was to be done at 
a depth of 1000 fathoms.4? 

In its brief the AEC staff said that Dr. Dayton E. Carritt, asso- 
ciate professor of oceanography at Johns Hopkins (a man who 
probably set off more of an uproar than any oceanographer since 
King Canute commanded the tide to stop coming in) was of the 
opinion that no tests were necessary as to this licensee at the desig- 
nated site, but that background studies might be of value in such 
dumping at some inshore site. 


Six months later Dr. Carritt told Senator John Pastore: 


“I would say we know more about inshore circulation features 
and about inshore biological processes than we know about deep 
sea biological processes.’’#* 


5. There had been no showing of any need for such disposal operations in the 
Gulf of Mexico. 


Again the State of Texas referred to Handbook 58, where it 
was said that once dumping had begun, it was too late to correct any 
misjudgment. It followed, therefore, that there should be a real 
need to justify such activities. 


Dr. Love, the Public Health Engineer for the City of Houston, 
who was not an oceanographer, said that there was a need for waste 
disposal because it would encourage people to dispose of their “hot” 
waste properly.44 The Texans believed that this was not the type of 
need that was required, and that the mere fact that the applicant 
might develop a waste disposal business was not a need of sufficient 
magnitude to justify a “largely unexplored and untested method of 
disposal.” 


6. Although it was said that only a total of 240 curies of radioactivity would 
be involved in this entire operation, there is actually no limit on the amount 
of wastes that might de dumped. 


Texas suggested that there might be amendments to the license; 
and it might be extended, and it was implied that other licenses 
could be granted. The AEC staff pointed out that the contractor 


42In Handbook 58 it is also said, “It is the purpose of this Handbook to bring to 
the attention of those concerned, the many different factors that should be taken into 
account when radioactive wastes are dumped into the ocean. In many instances, it has 
been impossible to give anything more than general statements. Knowledge concerning 
the physical processes that will distribute the wastes through the ocean waters is almost 
completely lacking.” The Handbook also calls for the determination of natural back- 
ground levels, and says that the “biological processes by which isotopes may be concen- 
trated by marine organisms, are, as yet, quantitatively unknown.” 

43 It should be kept in mind that as of this date, no one and no committee was in a 
position to state the effects of ocean dumping on the genetic picture. The various studies 
including the one by Dr. Carritt’s committee were concerned with somatic or pathological 
damage to living creatures. 

44 The British committee which studied waste disposal management said in its report: 

“There are too many firms holding stored or buried waste which they cannot get rid of, 
and there is too great a danger that it will be forgotten or deliberately concealed when 
the land is sold.” (Command Paper No. 884.) 
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was limited to the possession of 10 curies at any one time. Because 
of the number of cans of wastes which would only contain radioac- 
tivity in thousandths of curies, the AEC said that the limit would 
probably not be exceeded. 

It is not to be understood that a given quantity of curies has any 
particular magic significance. A curie is a measurement of radio- 
activity and indicates that 37 billion atomic disintegrations take 
place per second in the particular nuclide. Some radioisotopes are 
more dangerous than others and the dumping of 240 curies of 
Strontium®°® would be far different than the same amount of Ruthe- 
nium196, Strontium, for example would possibly get into the bones 
of fish, while some other isotope might be dispersed harmlessly. 
In some organisms living in the ocean, radioactive materials might 
be concentrated one million times over their abundance in the 
water. If the organism has a physiological demand for some isotope, 
it will take up that element and concentrate it in amounts fan- 
tastically out of proportion to the actual measured content of the 
particular isotope in the water. Other isotopes might be completely 
rejected.*® 

According to a report in the Washington Post, January 28, 1960, 
oysters in the Chesapeake Bay had been found to have concentrated 
“significant amounts” of radioactive Zinc®5. It is known that shell 
fish do concentrate such isotopes several thousand times over the 
content of the water in which they live.4® It was thought in the 
case of the Chesapeake Bay oysters, that the radioisotope could be 
traced to H-Bomb, or other weapon tests. The Virginia Fisheries 
Laboratory did not know where the radioactive zinc had come from. 


7. The City of Houston had an ordinance which prohibited waste disposal in 
the Gulf of Mexico which provided substantially as follows: 


“To protect the health, safety and welfare of the people of the 
City of Houston...it shall be unlawful to establish, operate, or 
maintain any radioactive waste material disposal plant on Cal- 
houn Road...or within the boundaries of the City of Houston 

..no licensing by the United States of America or by any 
Federal Act or agency thereunder shall serve to exempt such 
licensees from the provisions of this ordinance.’ 


The AEC staff felt that this was a red-herring in the present 
matter (they had had experience with this type of thing in the New 
Britain case) and that there was no federal statute which required 
the AEC to license only applicants who conform to state or local 
law. 

“The Commission may issue the license and let the licensee take 
his chances of being able to comply with applicable state law, to 
the extent there are (sic) any which are not superseded by federal 
law,” said the AEC brief. 


45° ‘Oceanography in the ome Energy Commission,” by I. E. Wallen, 1959 Waste 
Hearings, Vol. V, pp. 3114, 

46 The significance of ae aan be demonstrated by the food ‘‘web.”" The herring for 
example will eat small crustaceans, which will eat plankton. If radioactivity is concen- 
trated by one creature in the food chain, it may find its way into the biological makeup 
of quite a different creature. See: ‘Species Response to Radiation,”’ in ‘Radiation 
Biology and Medicine,” by Claus, Addison Wesley, 1958. The Russians have even claimed 
that some radioactive materials change the sex of fish. 
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The conflict between Federal and State’s rights is bound up in 
this issue as is evidenced by the following remarks in the brief filed 
in the Houston case by the AEC staff: 


“The pervasive federal scheme of regulations contemplated by 
and established under the Atomic Energy Act of 1954, as 
amended, makes it clear that the control of radiation hazards 
from materials licensed by the Atomic Energy Commission has 
been ‘preempted’ from state or local controls such as the Houston 


ordinance.’’47 
* * * * * 


“We believe that under these and other decisions*® (which were 
mentioned, including one which held that the Federal Government 
had the exclusive hunting license for Commnists) states and local 
governments are precluded from regulating uses of source materi- 
als, special nuclear materials, and by-product materials for the pur- 
pose of protection against radiation hazards incident to the utili- 
zation of such materials.” 


The most violent indictment of the AEC by the Lone Star State 
was this: 


“Let us make it clear that we do not ascribe to the Commission 
any callous disregard for the health of the citizens of this State; 
but it is disquieting to say the least, to find the Commission’s Ex- 
aminer founding a far reaching decision on such fragmentary, 
speculative, and incomplete evidence as was adduced in this case. 
It is disconcerting to observe the experts including those pro- 
duced by the Commission forsake objectivity in favor of partisan- 
ship.” 


In its bill of exceptions, Harris County said that “it was clear be- 
fore and at the public hearing that the applicant’s request for license 
would be granted, regardless of the type of testimony presented, that 
the burden of proof was placed squarely on the public, when it 
should have been on the applicant and its co-worker, the Atomic 
Energy Commission Staff.’’*® 


To these charges, the AEC staff responded with some restraint 
saying that “The intervenor (Harris County-Houston) appears to 
be mistaking the AEC staff’s preparation of a thorough analysis 
of the proposed operation and the resulting conclusions of the staff 


47 The fallacy in this argument is that the federal scheme of regulations is inadequate 
one will continue to be inadequate until some one with considerable courage appears on 
the scene. 

48 Commonwealth of Pennsylvania v. Neilson, 350 U. S. 497 (1956); Bethlehem Steel 
Co. v. New York State Labor Relations Board, 330 U. 8S. 767 (1947); First lowa Hydro- 
Electric Cooperative v. Federal Power Commission, 328 U. 8S. 152 (1946); Cloverleaf 
Butter Co. v. Patterson, 315 U. S. 148 (1942) and Napier v. Atlantic Coast Line Rail- 
road, 272 U. 8S. 605 (1926). See also Public Law 86-873 which amended the 1954 
Atomic Energy Act by adding a new section 274 entitled “Cooperation with States.” 
Under this amendment states may under appropriate conditions, regulate some radiation 
hazards to protect the health and safety of the public but the law provides, ‘Nothing in 
this section shall be construed to affect the authority of any state or local agency to 
tegulate activities for purposes other than protection against radiation hazards.” 

49 Harris County said that because of the tremendous objection by the public to the 
Proposed location for the waste collection depot, which was to be located in a light in- 
dustrial area 600 feet. from the nearest house, and a residential zone only two blocks 
away, it had been agreed by the contractor to move somewhere else. Since the new loca- 
tion was not considered at this hearing, Harris County (Houston), said that a vital 
élement was missing. The AEC staff felt that this was not in issue. The only location 
was at 5420 Calhoun St. 
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for a carefully-conceived plan to foster (sic) on the public an un- 
wanted hardship.” 

The AEC staff felt that its faculty had submitted to cross-exami- 
nation and that the public had been encouraged to “joust” with these 
experts, and that in any event there was no attempt to place the 
burden of proof on the public. 

The argument of the AEC reminds us of the case of Howard 
Littlefield, Ph.D., who was a next door neighbor of George F. Bab- 
bit, of Chatham Rd., Zenith (the “Zip Citee”).5° Of Dr. Littlefield, 
Sinclair Lewis, the critic of another place and time, said: 

“He was the employment manager and publicity counsel for the 
Zenith Street Traction Company. He could, on ten hours notice, 
appear before the board of aldermen, or the State Legislature and 
prove, absolutely, with figures all in rows, and with precedents 
from Poland and New Zeeland, that the street car company loved 
the Public, and yearned over its employees; that all its stock was 
owned by widows and orphans; and that whatever it desired to 
do would benefit property owners by increasing rental values, 
and help the poor by lowering rents.” 


Dr. Littlefield awed George Babbit, like many of the clever career 
Ph.D’s amaze us today, “by confessing that he often sat up ’til 
midnight reading the figures and footnotes in Government reports, 
or skimming (with amusement at the author’s mistakes) the latest 
volumes of chemistry, archeology and icthology.’*! 


Windscale Again 


In its brief in support of the decision to grant the Houston 
license, the AEC staff mentions the fact that the English dispose 
of up to 1000 curies per month (or more) in the Irish sea, 
through a three mile pipe line from the works at Windscale. This 
has now been increased to an authorized 10,000 curies a month. 

The British have constructed all of their nuclear chemical proc- 
essing plants on the sea coast so that the low level waste could be 
discharged directly, in liquid form, into the oceans. In a detailed 
study of the waste disposal problem, two British scientists em- 
ployed at Windscale outline this procedure; but these experts say 
that the methods of waste disposal used in Britain—i.e., (a) 
storing high level wastes in tanks, and (b) discharging low level 
wastes into the sea, rivers, or the ground, “are both open to 
criticism.” In the case of (b) “it can be argued that although 
present levels of discharge are negligible in terms of, for example 
the natural radioactive (potassium-40) content of the world’s 
oceans, the prosecution of this technique is quite unacceptable.” 

More recently the British have constructed another pipe line ex- 
tending to a point some 4000 yards offshore at Winfirth Heath, 
Dorset. At this site the reports indicate that they will dispose of 
2500 curies per month. 


50 “‘Babbit,”” by Sinclair Lewis. 

51 At the 1959 Waste Hearings, Dr. Lieberman, ‘‘Chief, Environmental and Sanitary 
Engineering Branch, etc.,"" when asked by Senator Hickenlooper whether or not waste 
disposal experience showed any effect on fish, said: “I am not an icthyologist.”—1959 
Waste Hearings, Vol. V, p. 3077. 
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A Controversial Drainpipe at Windscale 


United Kingdom Atomic Energy Authority (Royal Air Force Pnotoyraph) 

Crown Copyright Reserved 
This photograph shows the Windscale atomic facility on the Cumberland 
coast (top of picture) and the low-level waste pipe line running directly into 
the Irish sea. ‘“‘l am not happy about Windscale’s discharges to the Irish Sea, 
and | will not be a party to sliding over inconvenient points merely to create 
a climate of ‘reassurance’ which | do not myself share,” writes D. G. Arnott, 
Director of the London Hospital’s Radioisotopes Laboratory, in ‘“‘Public Health,” 

a British publication. 
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There could be no “Houston Case” in England, and there is no 
doubt that the national government has “preempted” the matter of 
radiation health and safety. Radioactive waste, in Great Britain, is 
not radioactive by law. The statute provides: 


“(d) for the purposes of any statutory provision conferring or 
imposing powers or duties on any local authority, river board, 
local fisheries committee, or other public authority (and in partic- 
ular for the Purpose of the Public Health Acts of 1936 and 1937, 
the Rivers (Prevention of Pollution) act, 1951, the Salmon and 
Fresh Water Fisheries Act, 1923, the Sea Fisheries Regulation 
Act, 1888 (and any corresponding enactment in force in Scotland) 
all waste discharged on or from any premises occupied by the 
Authority shall be conclusively presumed not to be radioactive 
to any significant extent.’ 


This complete dominion over the disposal of waste in Great 
Britain was originally to expire in 1961 and during 1959 there was 
considerable debate over the ultimate authority to supervise the 
public aspects of this activity. It was also provided in the statute 
that no radioactive waste shall be discharged otherwise than in 
accordance with authorizations to be given by the Minister of Hous- 
ing, and Local Government, and the Minister of Agriculture and 
Fisheries, after consulation in each case, with such local authorities, 
river boards, etc., that the Minister might think he should consult.** 


The official committee report of the group which made a thorough 
study of the waste disposal in Britain said that because of the small 
number of knowledgeable people in this field, it was felt that it 
“would not be practicible to set up a large number of separate local 
controls” to deal with the radiation associated with waste disposal.*4 


52 Atomic Energy Authority Act, 1954, 2 & 3 Eliz. 2, Sec. 5 (4) d. At Windscale 
the liquid reactor effluent, the dilute wastes from chemical processing, laundry effluent 
from contaminated clothing, laboratory effluent, backwashings from air filters, etc., pass 
through a plant where treatment by flocculation may be given and is discharged from a 
pipe extending into the Irish Sea. This pipe runs two miles or so along the sea bed. 
Since the Windscale (Calder Hall) plant first began operating, the allowable limits for the 
effluent have been raised in steps as sufficient experience of the environmental effects of 
the previous step were determined. In 1957 for example the actual discharges and the 
authorized discharges were: 

Curies per month Authorized 
Total beta radiation activity except Ruthenium-106 
Ruthenium-106 
Strontium-90 
Total alpha activity 


This table demonstrates that it is not only the amount of curies which is important but 
the nature of the material. 

In March, 1958, the British had apparently dumped 1,500 tons of waste with a total 
of 70 curies into the Hurd Deep in the Atlantic. This material consisted of sludge, glass, 
graphite, and scrap metal, all of which was packed in drums of thin gauge material to 
“ensure quick dispersal.” Another 225 tons with alpha radiation of 750 curies was 
dumped into the Atlantic Deep. Beta-gamma active materials were enclosed in concrete. 

53 The American experience with rivers and other local problems is a very serious 
problem. The pollution of our rivers (or some of them) with radioactive material is a 
reality. The effect of this pollution is an unknown. 

54“Command Paper No. 884—The Control of Radioactive Wastes, March, 1958.” 
This report was made public in November, 1959. The committee which produced this 
report said that it was essential that irradiation of the whole population should be kept 
as low as possible and that any radiation should be accepted deliberately, albeit reluc- 
tantly, as a matter of national policy in exchange for the benefit to be expected. The 
committee felt that a solution to the control dilemma could only be achieved by a central 
body in close touch with other departments of government and with knowledge of the 
genetic contribution from other sources. Of course, it is important that one be reminded 
of the differences between the American and British fuel resources. 
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It should not be assumed that everyone in Great Britain was in 
accord with the theory that “their Grandmother” the Atomic Energy 
Authority, would do what was right and proper in all cases at all 
times. 


In the Parliamentary debates on the Licensing and Insurance Bill, 
in April 1959, the Labor party supported an amendment which would 
have required the national Atomic Energy Authority to consult with 
all local authorities concerned with a waste disposal license, and 
certain other activities, and in addition would require that the 
Authority consult with labor officials in respect to conditions which 
might constitute a hazard at the site of a nuclear installation.® 
Speaking in support of this amendment (which was defeated on what 
appears to have been a party division) Mr. Harold Davies, M.P. 
(from Leek), said that “The amendment has been moved in order 
that local authorities may have power to control pollution. In response 
we have been trying for 50 years to secure decent legislation to deal 
with the pollution of rivers by sludge, coal dust, and dyes, with 
little success. Now there is the danger from effluent from atomic 
reactors and we are told that the kind of petty 17th century legis- 
lation which dealt with pollution will meet the hazards of the great 
radioactive world in which we live.’’56 


Mr. Davies also said, “We are not troglodytes, however. We want 
the development, but we want every possible safeguard.” He men- 
tioned a statement by Dr. Wallace of the United States at the 1955 
Geneva Atom Conference who had said that it was difficult to see how 
reason will prevail in the frenzy of scientific advances ahead. 


Parliamentary Secretary to the Ministry of Power, Sir Ian Ho- 
robin, a member of this committee, said that his government could 
not possibly accept such an amendment since it was felt that there 
was sufficient protection under existing regulations.** He did say 
that he would look into the matter of having labor represented in 
the matter of safety of union members at atomic plants. 


Mr. Davies, with another point of view, feared a competitive in- 
ternational nuclear development race which might allow inadequate 
controls and methods for preventing the misuse of nuclear fuel and 
reduction of hazards to life and limb. 


“These facts are known,” said Mr. Davies, “but owing to the con- 
spiracy of silence, they are not brought to public attention.” We owe 
it to the unborn to face these facts while at the same time we try 
to master the hazards of atomic energy because we believe that it 
can be a blessing to mankind in the future. 


55 See: “Parliamentary Debates, House of Commons, Standing Committee B, Official 
Report, Nuclear Installations (Licensing and Insurance Bill)—-Lords—Tuesday, April 
28, 1959, 3rd sitting.” 

56 Pollution has always been a political football in the United States, as well as in 
Britain, and it might be better not to discuss the amount of sewage and other deleterious 
materials that are present in the “Beautiful Ohio’’ or some of our seashore resorts. 

57 At the hearing in February, 1959, at the State House in Boston when the Public 
Health Committee was hearing witnesses on bills to give wide powers to the State Public 
Health Department to control radiation, and to restrict waste disposal without state 
license, a member of the promotional segment of the atom people in Massachusetts told 
the committee that he thought existing laws were adequate. This is not the case with 
Massachusetts, as well as other states. In the Bay State, it would appear fairly certain 
that a reactor operator could be convicted, under pollution laws made prior to 1959, for 
operations which were said to be safe by the AEC. 
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BAND 8-TOQUE DE MUERTE 


(This is the fanfare which is heard as the “moment of truth” 
arrives in the Plaza Mexico and the matador prepares to deliver 
the death thrust to the angry bull.) 


Although the AEC staff recommended the issuance of the Houston 
license, on the facts presented at the hearing, the Mexican Govern- 
ment was disturbed by the idea of dumping wastes in the Gulf and 
a note was handed to the U. S. State Department.5§ 

The Mexican Government was concerned not only with matters of 
a scientific and Technical nature but also with the unfavorable im- 
pression that the project might have had on the Mexican “public 
opinion.” It had previously notified the U. S. that it considered the 
dumping of radioactive wastes in the Gulf as “hazards” to the 
coast of Mexico, and that these hazards would depend on the total 
radioactivity introduced into the water, the type of radioisotopes, 
and the resistance of the containers to sea water. It was felt that 
Dr. Carritt’s group had also recognized the Mexican concern that 
there was no 100% assurance that the material would stay where it 
had been dumped, nor was it possible to rule out the fact that shell- 
fish might concentrate radioactivity and become dangerous to eat. 

Mexico’s most important objection was to the effect that once 
there was any dumping it would be too late to undo any damage done. 
It was concluded by our neighbor to the South that it would appear 
to “be very hazardous to dump radioactive wastes in the sea.” The 
Mexican objection also mentioned the proceedings of the Monaco 
conference and suggested that there was a lack of knowledge about 
the sea. Mexico felt that while it could not be shown that “sci- 
entifically and in conclusive terms, that this dumping of radioactive 
wastes in the sea is necessarily dangerous, neither can it be shown 
in scientific terms that it does not constitute a serious hazard for the 
marine fauna, and hence, for human beings.” 

If anyone wanted to get off the hook, here was a good opportunity. 
The AEC staff reversed their consent to the license application and 
advised the members of the Commission that the issuance of this 
Houston license would “adversely affect the common defense and 
security of the United States.” This decision was perhaps motivated 
in some degree by a letter to the AEC from R. R. Rubottom, Jr., 
Assistant Secretary of State dated November 18, 1959. Mr. Rubot- 
tom said that granting the license would have “seriously harmful 


58 Note No. 2464: “The Ambassador of Mexico presents his compliments to His 
Excellency, the Secretary of State, and with reference to conversations which have taken 
place between the Embassy and the Department of State relative to the dumping of radio- 
active wastes in the Gulf of Mexico, has the honor to state that his Government regrets 
that the Atomic Energy Commission of the United States continues to insist on its original 
project which, it appears, will result in permitting the firm, Industrial Waste Disposal 
Corporation of Houston, Texas, being authorized from June 20, 1959, to dispose of 
radioactive wastes in the Gulf of Mexico at equal distances from the coast of Mexico and 
the Coast of Texas. The Government of Mexico, for reasons of a technical and scientific 
nature expressed previously, as well as because of the unfavorable impression that the 
project can have on Mexican public opinion, is obliged to deposit its expression of disa- 
greement in this matter.’ (Compliments follow.) 

At the international conference on the disposal of atomic waste at sea, which was held 
at Monaco, the British went in for “heavy criticism’ for their operations in the Irish sea, 
and it was the apparent consensus of the conference that the nations of the world are not 
ready to dispose of their ‘‘hot’’ wastes at sea. Several delegates called for the prohibition 
of all sea dumping. There have been any number of international conferences, large and 
small, on this matter. 
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effects” on our friendly relations with Mexico, and with the other 
countries of the hemisphere since most of them would surely agree 
with Mexico that such an act would be arbitrary. 

Thus, what the Lone Star State and its people could not do, or at 
least what they could not do promptly, the people of Mexico were able 
to do for them, and the “arbitrary act” began to die on the nuclear 
vine. The participants continued to go through the motions, just for 
the record, and the final hearing did take place before the AEC. 
When one of the Texas objectors was questioned by Commissioner 
John Floberg about the significance of just a few more curies added 
to those placed by God, in the Gulf of Mexico, it was said, “The 
radioactivity dumped (in the Gulf) there by God has been some- 
what better distributed.” According to Newsweek (February 15, 
1960) one AEC waste faculty member said that the Commission was 
“holding a can of worms.” 


The Minute Men of Cape Cod 
“In one moment I’ve seen 
what has hitherto been, 
Enveloped in absolute mystery. 
And without extra charge, 
I will give you at large, 
A lesson in natural history.” 
— LEWIS CARROLL 


About the first of August 1959 some Cape Codders, who had be- 
come fascinated by the goings on with radioactive wastes, began an 
investigation of their own. They immediately seized upon the fact 
that Massachusetts Bay had received what they felt was a generous 
share of “hot” waste and they were alarmed to discover that while 
“Handbook 58” called for dumping at 6000 feet, Mr. Perry of the 
Crossroads Marine Company, with the full blessing of the AEC, 
had been dumping at anywhere from 250 to 312 feet; the estimations 
varied. It was on August Ist that Perry was required to cease his 
inshore operation and go down deeper, and out further. 

Hardly had these subway alumni of the Mayflower scratched the 
surface, when they were to be informed on August 11th that the 
AEC had given notice that it was intending to license the Depart- 
ment of the Navy, Military Sea Transportation Service, to dispose 
of low level wastes at 6000 feet “200 miles due east of Cape Cod.” 
This licensee was awarded other dumping sites but the Cape Codders 
were primarily interested in their own problems. “The license will 
be issued, unless within 15 days after that date (August 10) a re- 
quest for a formal hearing is filed with the Commission,” said the 
AEC announcement. John C. Snow, Selectman of Provincetown, 
and a member of the Barnstable County Selectmen’s Association, 
telegraphed to Senator John F. Kennedy who made inquiries.®® 


59 See: ‘The Nation,’’ September 19, 1959, for an article by Grace Des Champs entitled 
“Hot Dumping off Boston,”’ in which the story of the Cape Cod effort is told. The same 
author has covered the subject in full detail in the ‘“‘The Skipper’? magazine, issues of 
January and February, 1960. 
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Coffin for Low-Level Waste 


Courtesy, U. 8. Atomic nnergy Commission 
This 55 gallon steel drum is typical of the containers used for sea dumping. 
The drum shown here was tested at 6000 feet. The solidified wastes are in the 
center of the drum surrounded by several inches of concrete. This particular 
drum remained intact, although small ‘“‘voids’”’ in the concrete allowed inward 
bending of the sides at two places as shown. 


Kennedy received a letter from General A. R. Luedecke of the AEC 
which said, among other things that “all such packaged waste dis- 
posed of in the Atlantic have been and are now, being disposed of off 
the continental shelf in water 1000 fathoms or deeper.” Not realizing 
that this was only applicable to the activities of the AEC itself, the 
Cape Codders became alarmed since they knew that Mr. Perry was 
formerly using a more convenient disposal dump close to shore.® 

General Luedecke also mentioned the NAS-NRC report and said 
that no more inshore dumping would be done until “studies” had 
been made. This was not satisfactory to the people of Barnstable 
County and they formed the Lower Cape Cod Committee on Radio- 
active Waste Disposal. The committee was particularly disturbed 
because of the almost sureptitious manner in which the licensing 
announcement was made, but they probably did not subscribe to the 
Federal Register. Officials of the AEC were forced to retreat and 
announced that a meeting would take place at Boston in September 
at which the whole affair would be explained. 


The meeting was held on September 23, 1959 at the State House 
in Boston under the auspices of Raymond Rigney, Coordinator of 
Atomic Energies in Massachusetts. Mr. Rigney was an official of 
the commerce department and in this role he was engaged in the 
promotion of atomic energy, and had little to do with safety. The 


60 Mr. Perry's license was amended on August 1, 1959, so that he could no longer 
dump at 300 feet. The reason given was that the AEC did not want him to have an 
edge on his “‘competition.” 
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AEC had its faculty present and proceeded to tell a selected group of 
“officials” that under no conceivable condition could there be any 
dangers from the disposal of low level wastes in the Atlantic. Dr. 
Bostwick Ketchum of the Woods Hole Oceanographic Institute told 
the assembly that he felt that even the suggested inshore dumping 
was “perfectly safe” if it was carried on with the restrictions of the 
NAS-NRC report. The proceedings were much the same as in the 
Houston case with statements that the scientists were “morally cer- 
tain” that there were no “undue risks.” 

One “witness” was Dr. Donald W. Pritchard, director of the 
Chesapeake Bay Institute of Johns Hopkins University, the insti- 
tution with which Dr. Carritt had some connection. Dr. Pritchard 
explained that the dumping operations would be such that at no time 
would the “maximum permissible concentration” of radioactivity in 
the ocean, exceed that which would be allowed in drinking water. 

To demonstrate this point, Dr. Pritchard said that the amount of 
arsenic in an area of sea water four miles long and four miles off 
shore would be enough to kill ten million people. But, he said, a con- 
sumer would have to drink a room full of water to die from arsenical 
poisoning. 

In this statement we find one of the most difficult problems of 
public health. The term maximum permissible concentration is 
well known to public health people. One pertinent example of the 
situation is found in the matter of arsenic. In the 1900’s there were 
many cases of arsenic poisoning from beer, fruits, vegetables and 
wine. Apples were particularly suspect, and advertisements to 
orchard operators in 1911 stressed that the arsenic solution would 
give them 98% or better fruit, and “would not wash off.’’®! In 1903 
the British Royal Commission on Arsenical Poisoning set a maxi- 
mum permissible concentration on arsenic at 1/100th of a grain per 
pound. Until there were threats of an embargo on American apples, 
this limit was disregarded in the United States, and it was not until 
1927 that the Federal Food and Drug Administration ruled that 
apples for export must meet the limit, but that American consumers 
could still eat fruit with 2% times the limit. Although the Food 
and Drug administration did aim for the same limit for Americans, 
it was not reached even four years later. The Federal Food and 
Drug Administration was sharply criticized in the ’20’s and ’30’s for 
its failure to protect the public, for supressing information, and for 
sympathizing with the fruit growers who claimed that it was too 
hard to get rid of the poison. We should keep in mind that where 
the enforcement agency and the promotional agency are the same, as 


61 This advertisement appears in the 1911 World Almanac at p. XIV. The 1959 cran- 
berry commotion, in which this food crop became suspect because of the use of amino- 
triozole as a weed killer, is another example of the situation which finds humans exposed 
to “safe” doses of poison. See: ‘100,000,000 Guinea Pigs—Dangers in Everyday Foods, 
Drugs, and Cosmetics,” by Kallet and Schlink, Grosset and Dunlap, 1933, for some 
examples of this point. Included in this last book are certain references to radioactive 
materials which caused sicknesses and death. An interesting sidelight on the present state 
of affairs is the case of Radithor, a patent medicine containing radium which figured in 
the horrible death of a prominent person in 1932. Oddly enough it was not the Food 
and Drug Administration which banished this quackery, it was the Federal Trade Com- 
mission. Since the Radithor did contain radium, it was not misbranded, but because it 
did not perform as advertised, the F. T. C. moved in on it. 
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was the case with arsenic and apples, as it is with the AEC and 
radiation, no man can serve two masters.®” 

The fatal and inexcusable defect in the public health philosophy 
of the nuclear scientists is that they are primarily intrigued with 
how much radiation a man can stand, and not how perfectly can he 
be protected against all radiation. At the Boston “meeting” in 
September 1959, the Massachusetts Department of Public Health 
was of little assistance to the Cape Codders and said that in its best 
judgment there would be no health hazard to the public in the dump- 
ing off the Cape at 6000 feet. Congressman Lane said that some 
people were alarmed but that after listening to the remarks from 
the AEC group, he was somewhat reluctant to be fearful. Pressed 
by a question, Richard L. Kirk, deputy drector of licensing and regu- 
lation of the AEC said that economics was not the only consideration 
for dumping but that at the same time we could not “ignore’”’ it. 

It became plain that there had been little monitoring of dumping 
already done, and there was a discussion of who had jurisdiction in 
any case. Massachusetts could not go beyond the three mile limit, 
the United States could not go beyond the 12 mile limit, and the 
U.N. did not send a representative. Despite the fact that the AEC 
furished a catechism of waste disposal questions and answers, one 
of which said that “There is no reason why such a facility located 
in an industrial area should depress real property values. .. . It is 
a safe, clean service to science and industry.” Mr. John Snow of 
Provincetown said that the proposal was a “dangerous and explosive 
subject”’ and would have an economic impact on the community. 
Snow felt that the Cape as a summer resort might “suffer from the 
publicity of dumping” and that people would get the impression 
that “Cape scallops will be radioactive and swimming will produce 
cancer.” 

With State Senator Wall demanding a public hearing, the meet- 
ing closed and the faculty returned to Washington to await the next 
expedition. The Cape Codders went back to the Cape to polish their 
geiger counters and draw up legislation to send the AEC to the 
moon, waste and all. As the AEC said in one of its earlier reports: 
“Public relations will be another important facet to be considered 
as the industry expands. It should prove advantageous to the AEC 
and the state agencies, as the public becomes more aware of the en- 
vironmental and health problems, to carry out positive educational 
programs to explain what is being done to control these problems and 
the close relations between AEC and their state and local 
agenices. The cooperation with the Waste Disposal Subcommittee of 


62 A license is after all an “administrative decree’ based on a finding of fact by a 
governmental agency which may possibly have an interest in seeing that the license was 
issued. It would appear from a philosophical point of view that an ‘administrative 
decree”’ can be promulgated against the wishes of the majority and forced on a reluctant 
public. The “decree’’ of the licensing agency is not a rule of law but rule by decree and 
is dangerous and certain to evoke strong reaction. Cf. ‘““Man and the State,” by Jacques 
Maritan, Univ. of Chicago Press (1951), p. 138. 

63 AEC Division of Information Services Publication entitled: ‘‘Radioisotopes—Their 
Use and Disposal,’’ dated September 17, 1959. Perhaps the AEC should consider the 
lesson in ‘The Prince,’ by Niccolo Michiavelli:—‘‘One, however, who becomes prince, by 
favor of the populace, must maintain its friendship, which he will find easy, the people 
asking nothing but not to be oppressed. But one who against the people’s wishes becomes 
a prince by favor of the nobles, should above all endeavor to gain the favor of the people; 
this will be easy if he protects them.” 
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the National Academy of Sciences Committee on Biologic Effects of 
Atomic Radiation has been an important and useful undertaking in 
this regard.” 

Nothing could have been further removed from the truth than to 
hold that the AEC was guilty of positive educational programs to ex- 
plain what was being done to control radiation problems. Many of the 
difficulties attendant upon the nuclear effort, particularly the waste 
disposal operation are explained by the fact that the scientific 
faculty tends to adhere to opinions based on the balance of proba- 
bilities derived from currently existing knowledge. 

The “peepul” and their representatives, who are the jury in this 
case, sought proof of the truth beyond a reasonable doubt. This is 
the Anglo-American tradition in all public controversies. When the 
committee of Ph.D’s enters the area of this crude “out group” of 
consumers, it becomes utterly lost. The scientists can not even 
comprehend why they are challenged. It may be “true” to them, 
on the basis of the weight of probabilities, but it is sheer speculation 
to others. 

The “peepul” do not swallow whole the new executive way of 
life in which the rule of committee worship is brought into play. 
The fact that a committee (which might have a name so long as to 
lend dignity by nomeclature alone), says that something is alright, 
does not make it so, and it does not lead any of the consumers to 
accept the committee decree.* 

In “The Organization Man,” in a chapter on the “Bureaucratiza- 
tion of the Scientist,” a professor at Johns Hopkins was of the 
opinion that “Projects are passed from committee to committee—to 
my knowledge, in one instance, six committees, largely because at 
no place along the line did anyone believe that he had adequate 
information to come to a firm decision.”®> This criticism is pecul- 
iarly applicable to the public health problem of atomic energy. 

While the various committees were jazzing it up with the MPC’s 
and the “significant voids,” the “dilution and dispersal,” and all 
the rest of it, there was action on another front. 


The War in the West 

Shortly after the first hearing in the Houston case, in February 
1959, the AEC announced that it proposed to grant a license to 
Coastwise Marine Disposal Company of Lost Angeles, California, 
to collect radioactive wastes at a site on West 15th Street in Long 
Beach, and eventually tow them to sea. The collection depot was 
just two blocks from the Eugene Field Elementary School. From 
this depot the Coastwise company hoped to dispose of a large 
quantity of wastes shipped in from the mid-west and the west 
coast. The company was owned by Robert Boswell who had a 
$250,000 contract from the AEC as a send-off. The disposal point 
was 130 miles south of Point Arguella, California, at a depth of 
12,000 feet. Boswell promised individual attention to the particular 
waste problem assigned to him, ethical and dependable service at 


64 There are so many committees within and without the AEC that responsibility, in the 
accepted sense, is utterly lacking. 
6 “The Organization Man,” by W. H. Whyte, Jr., Simon & Schuster (1956). 
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“An Atomic Age Witch Hunt” 


Los Angeles Times Photo 
(Used with permission 


A jurisdictional problem began here as the Long Beach, California, police 
halted interstate shipments of “‘hot’’ wastes consigned to Coastwise Marine 


Disposal Corp., a federal licensee. The state of California ruled that the 
operation was safe. 


a minimum cost, an eminent health physics staff, and an unlimited 
capacity. He had collected 1800 barrels of “low level’ waste by 
January 13, 1960 which was the day that the “balloon went up.” 

Armed with radiation detection equipment, the police department 
of the City of Long Beach threw up a road block near his “ware- 
house.” Thirteen trucks loaded with 726 barrels of waste lined 
up awaiting developments; more trucks and more barrels were on 
the way. Mr. Boswell, it seemed, had never been granted a junk 
license, much less a license to deal in atomic garbage. City Health 
Officer Dr. I. D. Litwack ordered Boswell to remove his barrels of 
waste from the warehouse which was near a residential area. As 
much as Boswell wanted to please somebody, it was rather difficult. 
The city at first would not permit him to load any of the material 
on barges and they had no alternative to suggest. To add to his 
woes, Boswell was charged with doing business in the city without 
a license and was hailed before Judge Kenneth Sutherland where 
he was arraigned, pleaded not guilty, and demanded a trial by jury. 
Freed on bail, he went back to face his barrels, and a hungry con- 
tingent of truckmen who were eating and sleeping at his expense. 

In answer to some plaintive pleas, the atom people from San 
Francisco flew to the scene in the grand manner of the “Yew ’nited 
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States Cavalry” of Indian days. This is only “ordinary back yard 
radiation” they said, and they added the inevitable reassurance that 
there was less radiation involved than from the dial of a wrist 
watch. Boswell was finally allowed to unload the trucks after men- 
tioning something about bankruptcy. 

A political storm exploded involving a congressional seat. One 
candidate was pro-Boswell and the other accused of “using our 
situation here as a political football to gain personal publicity 
in his bid for Congress.”—‘“I know nothing about politics,” 
said Boswell, “if I had I never would have come here.” The presi- 
dent of the Junior Chamber of Commerce made a tour of the scene 
and announced that he was disturbed by the “radioactive hysteria.” 
Boswell showed reporters a receipt from the city indicating that he 
had applied for a junk license and said that the city officials had 
led him to assume it would be granted. 

“Suddenly, I find myself the victim of an atomic age witch-hunt,” 
said Boswell. His jury trial was postponed and his advertisement 
for the dumping service did not immediately reappear in the trade 
papers.** The legal situation in this case was similar to that in 
Houston, and Portland, Connecticut, where local law was employed 
to prevent the AEC license from becoming effective. Local zoning 
laws are passed under the “police power” of the community or the 
state, in order to protect the life, health and safety of the com- 
munity, and such laws must be completely over-ridden if the AEC 
desires to guarantee its licensees the right to operate. 

Boswell was able to convince Judge John F. McCarthy of the 
Los Angeles Superior Court that the city was not acting in good 
faith. The judge found that no one had questioned Boswell’s right 
to do business, and that every affected department in the City of 
Long Beach had given approval, except the Health department 
which gave its approval “on the form which it usually uses for 
food establishments.” 


In issuing the injunction against the city of Long Beach, Judge 
McCarthy said that disposal of radioactive waste “is an indispens- 
able part of both the peacetime and defense uses of atomic energy. 
Without a continuous and speedy waste disposal program all atomic 
research and production would stop.” In making his ruling, Judge 
McCarthy also said that the problem was not one of “purely local 
concern” but necessarily involves foreign and interstate commerce 
and “is clearly within the sphere of federal jurisdiction.” In his 
petition, Boswell claimed that the action of the city of Long Beach 
was unconstitutional. 

The news of the incident at Long Beach had hardly time to reach 
the headquarters of the AEC when another announcement was 
made from a point even more distant. From the Marianas Trench, 
seven miles down, about 200 miles from Guam, Lt. Don Walsh and 
Jacques Picard sent word that they had found life on the bottom of 
the Challenger Deep, the lowest known depth in the Pacific Ocean. 
Dr. Andreas Rechnitzer, scientist in charge of the expedition at this 


66 The details of this Long Beach Episode are gathered from reports in the Los Angeles 
Times, the New York Times, and from personal correspondence and AEC news releases. 
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time, said of the descent of the bathyscape “Trieste,” that one of 
the most important implications of this dive was that the Marianas 
Trench and other deep water areas were not suitable as dump- 
ing grounds for high level waste. It had been hoped that no life 
would be found. “The fact that life has been seen in the deepest 
of all deeps,” said Dr. Rechnitzer, “means that there is oxygen pres- 
ent, and that there must be some circulation to replenish this oxygen. 
They are not sterile pockets even though the current might be in- 
termittent.” 

By a coincidence, the January 1960 issue of the National Geo- 
graphic Magazine related the story of the French bathyscape 
“FNRS-3” which made a descent in 1958 to a depth of about 10,000 
feet under the command of French Naval Commander Georges S. 
Huout.*? Huout stated his feelings about radioactive waste dumping 
by saying, “In my opinion, and I do not wish to commit anyone but 
myself in this assertion, the dumping into the ocean method can be 
valid for high level atomic wastes only if there are no currents in the 
great deeps.” Since Walsh and Picard found that movement of 
currents, at a depth three times as great, did exist, the dumping of 
high level waste seems impossible now. Not only are there currents 
at seven miles but Mr. Picard reported that there was life at this 
depth: 

“We saw at least two animals, one looked like a sole, a flat fish 
about one foot long with eyes on its upper surface. ... It was 
moving along the sea floor and seemed to be feeding in the mud.... 
The other animal was a shrimp, red and about one inch long. It 
was swimming along about 6 feet from the bottom.” 


* * * * * 


In this atmosphere the AEC announced on February 8, 1960 that 
it was postponing its hearing on the license sought by the Walter 
Trucking Co. in New Britain, Conn. Reason for the postponement 
was that Mr. Bujalski, the person who was to have been in charge of 
the Walker operations had resigned from the company. The New 
Britain hearing, originally scheduled for February would have been 
quite different than the hearing at Houston almost a year previous 
for this time the consumers were loaded for bear. 

In March of 1960, the AEC announced that someone had been 
found by the Walker Trucking Company to replace Mr. Bujalski, 
and scheduled a hearing on the license for April 19, 1960. 

But the AEC announcement of January 28, 1960, was the big 
climax of the year of Atomic Waste. “The Atomic Energy Com- 
mission,” said the press release, “has determined that regional dis- 
posal sites for permanent disposal of low level packaged radioactive 





67 For descriptions of undersea explorations see National Geographic Magazine, June, 
1931, January, 1932, December, 1934, and January, 1960. The first three reports are 
by William Beebe. 


Beebe made the pioneer descents off Bermuda and was hailed as a “Columbus” of the 
deep when he descended 2,028 feet in 1934. The Beebe and Huot expeditions were 
rather drab in comparison to the most recent one in the “Trieste’’ which had all the ear 
marks of a Gilbert and Sullivan Operetta. M. Picard, the son of the famous August 
Picard who conceived and built the ‘‘Trieste’’ as well as a stratospheric device, insisted 
that he be allowed to make the seven-mile descent. The U. S. Navy on the scene said 
“No.” After burning the wires to Washington it was finally decided that Lt. Don Walsh 
would have to share co-star billing with M. Picard. Now it can be said that the French 


and the Irish have both gotten to the bottom of things. 
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waste materials shall be established, as needed, on State or Federal 
Government owned land.” This decision opened a new vista of com- 
plex problems but it was once and for all the big switch. The an- 
nouncement also said: “Currently a number of Commission licensees 
are disposing of low level waste material by transfer to commercial 
sea disposal firms operating under Commission’s license. Such activi- 
ties would be affected by the Commission’s land disposal policy only 
if convenience or economic factors induce disposal firms to use land 
burial facilities in preference to sea disposal sites.’’®§ 


As the tidal waves closed over the AEC and its uninhibited waste 
disposal program, it appeared that the Commission was still in deep 
water in connection with its enterprise in the 49th state. Back in 
1958 it had been announced that part of “Project Plowshare” in- 
volved the excavation of a harbor in northwest Alaska between 
Cape Seppings and Cape Thompson, north of the Arctic Circle. 
“Fishing in this area has also been impeded by the lack of a safe 
haven,” said the AEC on June 19th, 1958. Survey parties were to 
make studies of oceanographic and other data in order to ensure that 
such an operation “would be safe with respect to persons within and 
outside the immediate area and to the fish and wildlife.” The project 
was to be accomplished by setting off “five hydrogen bombs”; one 
from 300 to 400 feet underwater, and the other four inland. The 
first H-Bomb was to have been exploded in 1960 but on March 4th 
a team of atom people arrived in Juneau, Alaska, to make an inten- 
sive tour of the communities in the vicinity to calm fears that there 
would be possible after-effects. The actual mushroom cloud was 
postponed, temporarily. 


Hysteria or Confusion? 
“Thus Grew the Tale of Wonderland 
Thus slowly, one by one, 
Its quaint events were hammered out— 
And now the tale is done.” 


— LEWIS CARROLL 


The AEC was unquestionably and thoroughly defeated in its at- 
tempts to dispose of radioactive waste into the oceans. The pro- 
posals which were made, and the amounts which were to have 


68 AEC News Release, January 28, 1960. The AEC had been looking for land dumping 
areas for some time. In 1957 (WASH-742, p. 9), it was reported that some forty sites 
had been studied in the Northeastern United States for storage of solid (mostly high- 
level) wastes. “In general it is concluded that a commercially-operated solid-waste disposal 
facility should be established to service the Northeastern United States.’’ The most recent 
proposal is to set up a plant on Cape Cod, at Camp Edwards, and another in New Jersey. 
What would be done with the liquid wastes and radioactive materials at these sites has 
not been made clear, but it is certain that the establishment of nuclear fuel processing 
plants at two of the best recreational areas in the Eastern United States is sheer folly. 

69 See: New York Times, March 13, 1960; ‘There is still much study to be done to 
determine the safety of the experiment. Then there is the job of convincing the leaders 
of Eskimo settlements that the underground nuclear experiments would not harm the 
scattered populace nor the Eskimo hunting grounds.” The AEC and its contractor, the 
University of California Lawrence Radiation Laboratory conceived the brilliant plan to 
let the nuclear debris come to rest on the ice and be “flushed off” by the spring thaw. 
the explosions can be attempted under certain limitations. The AEC is to be commended 
This operation is known as “Project Chariot” and again a committee has decided that 
for its originality in this effort; whether it is sensible or not is quite another question. 
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been deposited at the bottom of the sea were, in all probability, 
relatively harmless but the precedent which would have become 
established by this practice could not be accepted for a variety of 
reasons. In the hearings in July 1959, Representative Chet Holi- 
field said: “I personally cannot see why all this excitement occurs 
just because of a few uninformed newspaper articles and editorials 
and a few hysterical people who feel they will be poisoned by 
tomorrow morning because of these activities. We are living in the 
atomic age. We are going to have to take care of these problems.” 
Following this comment, Mr. Holifield and Harold L. Price, Director 
of Licensing for the AEC, indulged in an old-fashioned melodrama 
during the course of which they wondered whether or not we should 
give up atomic energy in toto. 

Dr. Carritt said that it was impossible to give assurance that 
radioactivity would not cause trouble. “When the decision was 
made by this country,” said Dr. Carritt, “or by any other country 
to embark upon a progam involving fission products, it was at that 
point that we lost that decision. From now on it is absolutely im- 
possible to say that we cannot have any contamination in the human 
environment. The only possible question you can ask now is, How 
long can we keep it? How much time, money, and effort can we ex- 
pend to keep the contamination down to a permissible level? First 
of all, find out what that permissible level is and then keep it down. 
The more money you want to put out over and above that, the lower 
it is going to go.” 

But it is really more than this; it was not mere hysteria. The 
scientists simply did not have sufficient proof to convince the jury; 
the facts were garbled, lost, distorted, or unknown. It was not hys- 
teria to question dumping waste three miles off Ft. Lauderdale, 
Florida, or off Cape Cod or in some of the other locations. The 
Mexican note was not the result of the ignorance of the Mexicans. 
The fact that the International Conference at Monaco resulted in 
a strong feeling that no waste dumping at sea was advisable, and 
the objections from city officials; these were not merely hysteria. 
Atomic energy is being developed for the people of the world, they 
are paying the entire bill and much of this by direct taxation. If 
they want proof of certain aspects of the development, are they not 
entitled to their questions? Is it hysteria to complain that a multi- 
million dollar tourist and recreational industry will be possibly jeo- 
pardized by plain and simple fear of the unknown? What has the 
AEC done, really, to educate the American people in the real es- 
sentials? 

If there is hysteria over waste disposal, it is caused by the United 
States Atomic Energy Commission, and by that agency alone. 

Having in mind that our nuclear industry is one of our weapons 
of “peace,” we should be quick to investigate any symptoms of its 
failure to go forward in a provident course. This industry is of 
major importance to our healthy national economy and must not be 
sapped or undermined with subversive attacks or Trojan Horse 
humanism. But at the same time there is equal danger of the loss 
of this industry as a result of stupidity, recklessness and callousness. 
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Too often the AEC and its associates, are by their own fiat, more 
infallible than any other entity yet known, temporal or spiritual. We 
cannot overlook the fact that human beings are prone to error and 
prejudice. On the record, the AEC has made mistakes, and serious 
and lasting errors in policy. Were it not for the courage and re- 
sourcefulness of the press, and the untiring efforts of members of 
the Joint Committee on Atomic Energy, one of the best organiza- 
tions ever established by the United States Congress, if not the 
best, we would be far less informed about that which we have a 
right to know. 

Perhaps, for the achievement of a larger goal, which must not 
merely be an economic one, we may truly discover that it is neces- 
sary to take the calculated risk of some radiation exposure to present 
and future generations. We have made serious decisions before, and 
although serious decisions have lost their popular appeal, we cannot 
escape them. Our basic nuclear philosophy, with regard to radiation, 
should never be such as to base our progress on an assessment of 
the damage that we can stand, without physical injury. We should 
always seek to eliminate radiation dangers entirely, and if we must 
for the great effort, make concessions in this respect, they must be 
made openly and frankly. We are still incredibly ignorant in the 
nuclear sciences particularly in the area of the effects of radiation 
on life. Can we not admit our ignorance and confusion, or is it neces- 
sary to clothe this massive uncertainty with the “Wizard of Oz” 
atmosphere of some 12th century magician? There should be at 
least one “significant breakthrough” in honesty in this new nuclear 
world. In his essay on “Humanism in a Scientific Age,” T. North 
Whitehead said, “Unless we can make man, his culture and his ideals, 
of central importance to the physical scientist in his own work, we 
are in serious danger of sinking to the level of technologically skill- 
ful barbarians.” 

In the last analysis, it may be that our atom people know what 
they are doing, or what they are trying to do, but do they also know 
why? 
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BOOK NOTICES 
THE MASSACHUSETTS SUPERIOR COURT: ITS ORIGIN 
AND DEVELOPMENT 
By ALAN J. DIMOND 
(Little, Brown & Company) 
As announced in earlier issues, this book was written in connec- 


tion with the 100th Anniversary of the Court in 1959 and will be 
published this spring. 





THE PRIVATE CITIZEN AND HIS DEMOCRACY 


By HONORABLE HATTON W. SUMNERS 


Director of Research in Law and Government of the 
Southwestern Legal Center, Dallas, Texas—July 4, 1959 


This is a remarkable little book of 118 pages by a remarkable man 
whom I know. It contains the life-time thinking of one of the most 
dedicated, respected and influential public servants in Washington 
in this century. Anyone wishing to learn about our government 
from a man with a “ringside” seat for thirty-four years from 1912 
to 1947 should read and think about it, whether he agrees with it 
or not. The thinking of such a man is history. We reprint the 
“Foreword” and the “Introduction.” We may write more about 
it later. F. W. G. 


FOREWORD 
by 


ROBERT G. STOREY, President 
The Southwestern Legal Foundation 


No man of this generation is better qualified through experience, 
knowledge, common sense and keen observation to write about “The 
Private Citizen and His Democracy” than the author of this book, 
the Honorable Hatton W. Sumners. 

Mr. Sumners has literally had a “ring-side seat” at the unfolding 
drama of American democracy in this century, having served in 
the Congress of the United States with honor and distinction for 
a period of thirty-four years—a period which completely encom- 
passed two World Wars, and produced startling changes. A good 
part of this time he served as Chairman of the all-important Judi- 
ciary Committee of the House of Representatives. 

A Tennessean by birth, Mr. Sumners was reared on a farm. Mov- 
ing west to seek his fortune, he settled in Dallas County, Texas, 
where he began his career as a struggling young lawyer. His un- 
impeachable integrity, courage, keen intellect and superior profes- 
sional ability soon brought him recognition. After serving two 
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terms as Prosecuting Attorney for Dallas County, in 1912 he was 
elected by the people of Texas at large to represent them in the 
Congress of the United States, where he served continuously until 
his voluntary retirement from office in 1947. 

Hatton Sumners was no ordinary public servant. Respected and 
admired by humble citizens as well as the great, he was recognized 
by all as a man of great moral courage, possessed of a sincere and 
deep spiritual conviction. 

Those of us who have followed his career recall one incident which 
illustrates his essential character. During his service as Chairman 
of the House Judiciary Committee, Mr. Sumners had acquired a 
justly deserved reputation as the greatest constitutional lawyer in 
Congress—so much so that it was common knowledge that he was 
in line for the next vacancy on the United States Supreme Court. 
President Franklin D. Roosevelt proposed that Congress increase 
the number of Supreme Court justices to fifteen. Hatton Sumners 
immediately notified the President of his unequivocal opposition 
to the scheme and made his famous statement: “here’s where I cash 
in my chips,” indicating that he intended to fight against it to the 
finish. He well knew that by publicly opposing the measure his 
chances of becoming a member of the nation’s highest tribunal, the 
greatest honor that can come to a lawyer, had vanished forever. His 
untiring efforts and leadership were successful, and the plan was 
defeated, but at great cost to his personal career. 

Numerous honors have been bestowed upon him. He received 
several honorary degrees, and the American Bar Association pre- 
sented him with its Gold Medal in recognition of his unusual con- 
tribution to the advancement of jurisprudence. He was equally at 
home with people in all stations and walks of life. All respected him. 

During his long life of public service, the constant theme of his 
public utterances was the vital role of the private citizen and his 
ultimate responsibility for good government. 

Shortly after his voluntary retirement from Congress, we of the 
Southwestern Legal Center were fortunate to have Mr. Sumners 
join us in the establishment of an Institute for Research in Law 
and Government, of which he has been the Director. This book is 
the result of that joint venture, and reflects on every page his pains- 
taking research, moral courage, and everlasting conviction. It is the 
summary of a lifetime of study, reflection and practical experience. 
It should be the basis for the textbooks on government in our pub- 
lic schools. I am sure Mr. Sumners considers that the greatest 
heritage he could leave to his beloved country would be the reawak- 
ing of our citizens to the importance of good government, a renewal 
of enthusiasm for our democratic ideals, and an increased under- 
standing of the ways by which these ideals can be put into practice. 
This book enlightens us and tells us “how to do it.” We will ignore 
its principles at our peril. 


ROBERT G. STOREY 
President, The Southwestern Legal Foundation 
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INTRODUCTION BY HATTON W. SUMNERS 


This book does not have any appeal for the citizen seeking tem- 
porary diversion, wanting something easy to read, easy on his think- 
ing, non-disturbing, easy to forget. It is designed to be a general 
utility government handbook to aid concerned private citizens in 
studying their democracy itself from the beginning of its history 
to the present time, and to aid each in studying himself and his 
duties as a citizen of his democracy, and how to discharge them. So 
far as possible, this will be a study by private citizens of the science 
of self-government and the art of self-governing, using our own 
system of government for the purposes of that study. 


LAW AND AUTHORITY IN EARLY MASSACHUSETTS 
By GEORGE LEE HASKINS 
Professor of Law, University of Pennsylvania 
(The Macmillan Co.—231 pp. $5.00, Publication date, 
March 28, 1960) 
We may write something about this book in a later issue. 
F. W. G. 





A COUNSELOR’S GUIDE TO THE SOCIAL 
SERVICES OF MASSACHUSETTS 


By Gerard Leo McLaughlin, S.J. of Weston College, Weston, Mass., 


with foreword by Cardinal Cushing—The Daughters of St. Paul, 
50 St. Paul’s Avenue, Boston 30, Massachusetts. 





THE BEGINNING OF A NEW ERA IN 
BANKRUPTCY ADMINISTRATION 1939-1947 


The first installment of this article on the Chandler Act of 1938 
by Henry P. Chandler appeared in the Journal of the National As- 
sociation of Referees in Bankruptcy for January, 1960 and the 
second article in the current issue for April, 1960. 


Henry P. Chandler, the first Director of the Administrative Office 
of the United States Courts, served in that office by appointment of 
the United States Supreme Court from 1939 until his retirement 
in October, 1956. Within the past few months he has been called 
from retirement by the Supreme Court of Illinois to become the first 
administrator of the courts of that State to serve until September, 
1960. Mr. Chandler received his Bachelor of Arts from Harvard 
and his law degree from the University of Chicago. Prior to becom- 
ing the Federal court administrator he practiced law in Chicago 
for 35 years and is a former president of the Bar Association of 
that city. 
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NEW CONVENIENT STATUTES 


CHAP. 179. AN ACT PERMITTING CERTAIN FIDUCIARIES TO ACT DURING 
THE APPEAL PERIOD. 


Chapter 215 of the General Laws is hereby amended by inserting 
after section 9 the following section:—Section 9A. The acts of an 
executor, administrator, guardian, conservator or trustee performed 
after the entry of the decree appointing him in such capacity and 
prior to the expiration of the period allowed for an appeal therefrom 
shall be valid to the same extent as if said appeal period had expired 
without any appeal in all instances where there has been no appear- 
ance entered against such appointment prior to the entry of the de- 
cree or where such appearance has been entered and withdrawn prior 
to the entry of the decree, notwithstanding the fact that an appeal 
may have been taken in said period. Approved March 11, 1960. 

This act was recommended by the Judicial Council in its 34th re- 
port for 1958 for reasons stated on p. 44. 


CHAPTER 263. AS TO DENIAL AND DEMAND FOR 
PROOF OF SIGNATURE 


(Approved March 28, 1960) 


CHAPTER 207. TO PROVIDE THAT CERTAIN INTERLOCUTORY MATTERS 
MAY BE HEARD BY A SINGLE JUSTICE OF THE SUPREME COURT. (AP- 
PROVED MARCH 15, 1960.) 


This act proposed by Mr. John A. Daly and Representative Don- 
lan carries out the following recommendation in paragraphs 54 
and 55 of Mr. Daly’s Third Report as Executive Secretary of the 
Supreme Judicial Court. (Pub. Doc. No. 166.) 

“54. ... While the tendency in recent years has been to reduce 
the number of interlocutory matters dealt with by it there still re- 
main some such matters which can only be heard by the full bench. 
These are as follows: 

“(a) Late entry of appeal or bill of exceptions, General Laws, 
chapter 211, section 11. 

“(b) Permission to claim appeal late from an equity decree of 
the single justice session of the supreme judicial court or of the 
superior court, chapter 214, section 28. 

“(c) Similar permission to claim appeal late from a decree of a 
probate court, chapter 215, section 15. 

“(d) Establishment of the truth of exceptions, under General 
Laws, chapter 231, section 117. ' 

“55. There is no real need for action by the full bench on these 
interlocutory proceedings.* They can be handled more conveniently 
and just as effectively in the single justice session. Almost in- 


* “These petitions are interlocutory in the sense that they are not perfected appeals 
or bills of exceptions, ready for argument on the merits before the full bench. However, 
if denied they ordinarily end the litigation.” 
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variably on the first day of the full bench sittings in Boston from 
October through May and the September lists in the western coun- 
ties there will be one or more, usually more, of these motions or 
petitions. If they could be heard in the single justice session the 
parties would be better accommodated. As it is now if such matters 
arise after the May sitting in Boston they must wait until October, 
if on a Boston list, or until September, if eligible to be heard on a 
Worcester, Springfield, Northampton-Greenfield or Pittsfield list. A 
single justice sits once a week in Boston and is thus able to give 
speedy hearings on all interlocutory motions or petitions.” 
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SECOND SUPPLEMENT TO THE SEVENTH EDITION 
OF CROCKER’S NOTES ON COMMON FORMS 
by 
ROGER D. SwWAIM, Editor 


The following cases and statutes are noted in 1958 and 1959 
Supplementary Notes printed in the “Massachusetts Law Quarterly” 
for March, 1958. 

The following Acts are of particular interest to conveyancers. 

Acts 1958 Chapter 269 limiting rights of entry. 

Acts 1959 Chapter 68 as to claims for dower and curtesy where 
not released. 

Acts 1959 Chapter 105 as to actions in the Land Court for fore- 
closure of mortgages under the Soldiers and Sailors Relief Act. 

Acts 1959 Chapter 294 as to indefinite references in deeds, etc. 

Figures in the left-hand column refer to Sections in Crocker to 
which the notes are relevant. ROGER D. SWAIM 


SECTION 15. Quitclaim Covenants—Encumbrances “suffered” in- 
tentionally omitted from statutory form and discussion of “made 
by.” Silverblatt v. Livados, 1960 Advance Sheet 327. 


SECTION 61. Tenants in common—rights to rents. Arsenault v. 
Arsenault, 337 Mass. 189 148 NE 2d 662. 


SECTION 80. Resulting trust—husband and wife. McPherson v. 
McPherson, 337 Mass. 611, 150 NE 2d 727. 


SECTION 80. Resulting trust—restatement of law. Checovitch v. 
Checovitch, 1959 Advance Sheet 645, 157 NE 2d 643 Kennedy v. 
Innis 1959 Advance Sheet 791, 158 NE 2d 334. 


SECTION 93. Corporation—case where partners did business, includ- 
ing mortgaging real estate before incorporation, believing them- 
selves incorporated. Case seems to suggest wisdom of requiring 
evidence of incorporation. Georgetown Sand & Gravel Co. v. 
Burr, 1959 Advance Sheet 547, 157 NE 2d 413. 


SECTION 120. Tenancy by Entirety—rights to damages from a 
taking by eminent domain. Ronan v. Ronan 1959 Advance Sheet 
1079. 


SECTION 120. Tenants by Entirety—Sales, etc. by guardian, etc. of 
Acts 1959 Chapter 125 amends G.L. Chapter 202 Section 36. 


SECTION 188. Natural Watercourse—duty to keep open. Lincoln 
Park v. Westport 1959 Advance Sheet 937, 159 NE 2d 68. 


SECTION 189. Dam—under Mill Act as to height of flooding. 
Lombardi v. Bailey, 336 Mass. 587, 147 NE 2d 169. 


SECTION 206. Plans—Surveyor’s seal required after January 1, 
1960. Acts 1959 Chapter 186. 


SECTION 210. Deed—ambiguity, evidence admissible. Ellis v. Win- 
gate, 1959 Advance Sheet 241, 155 NE 2d 783. 
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Words “and/or” are substitutes for precision.” Vasilakis v. 
Haverhill, 1959 Advance Sheet 675, 157 NE 2d 871. 


SECTION 222. Ways—over high pressure gas mains. Acts 1958 
Chapter 552 amends G.L. Chapter 164. 


SECTION 230. Abandonment—discussed. Cities Service Oil Co. v. 
Board, 1959 Advance Sheet 499, 157 NE 2d 225. 


SECTION 288. Rights of Entry—twenty-five year limit. Act 1959 
Chapter 269 amends G.L. Chapter 260, Section 25. Such rights 
existing on August 3, 1959, have to January 1, 1961. 


SECTION 289. Perpetuities—rule stated. New England Trust Co. 
v. Sanger, 337 Mass. 342, 149 NE 2d 598. 


SECTION 292. Dower or Curtesy—ten year limit for claim if not 
released. Effective May 25, 1959, for conveyances prior to that 
date January 1, 1961. Acts 1959 Chapter 68 amends G.L. Chap- 
ter 189 adding Section 16. 


SECTION 327. Contract for sale—negotiation on Sunday, contract 
later. Wasserman v. Roach, 336 Mass. 564, 146 NE 2d 909. 


SECTION 337. Corporation—assent of all stockholders equivalent 
to vote. Reliance on clerk’s certificate. Widett Tr. v. Pilgrim 
Trust Co., 336 Mass. 738, 148 NE 2d 167. 


SECTION 222. Way—private way under the Motor Vehicle Law dis- 
cussed Commonwealth v. Paccia, 1958 Advance Sheet 1117, 153 
NE 2d 664. 


SECTION 230. Way—Discussion of relocation, abandonment and 
extinguishment by adverse use. Desotell v. Szczygiel, 1958 Ad- 
vance Sheet 1297, 154 NE 2d 698. 


SECTION 377. Deed—acceptance by grantee necessary. Recording 
not sufficient. Subsequent acts by grantee amount to acceptance 
only if he had knowledge when he acted. Juchno v. Toton, 1959 
Advance Sheet 57, 155 NE 2d 162. 


SECTION 420. Recording Old Plans—1958 Chapter 61, G.L. Chapter 
36 Section 13B. 


SECTION 421. Mortgage—by devisee before settlement of estate. 
Zelman Tr. v. Killion, 337 Mass. 666, 151 NE 2d 486. 


SECTION 445. Note—acceleration clause upheld and does not pre- 
vent negotiability. Cassiani v. Bellino, 1959 Advance Sheet 551, 
157 NE 2d 409. 


SECTION 533. Merger of Title—discussed. Hurley v. A’Hearn, 1959 
Advance Sheet 473, 157 NE 2d 223. 


SECTION 584. Foreclosure of Mortgage—under Soldiers and Sailors 
Relief Act. Proceedings limited Soldiers and Sailors. Acts 1959 
Chapter 105. 


SECTION 612. Foreclosure—“published” is where printed. Gladstone 
v. Treasurer, 337 Mass. 48, 147 NE 2d 786. 
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SECTION 717. Lateral Support—Excavation, New York Central RR 
v. Marinucci, 337 Mass. 469, 149 NE 2d 680. 


SECTION 718. Taxes—Lessee may pay and subtract unless different 
agreement. Gloucester Community Pier Association v. Dehydrat- 
ing Process Co., 1959 Advance Sheet 713, 157 NE 2d 866. 


SECTION 741. Tenancy at sufferance—iiability for rent. Gordon v. 
Sales, 337 Mass. 35, 147 NE 2d 803. 


SECTION 765. Taxation—real estate leased by U.S. may be taxed 
Acts 1958 Chapter 549 G.L., Chapter 60, Section 23. 


SECTION 766. Taxes—Fee for municipal lien certificates $3.00. 
Acts 1958 Chapter 537 G.L., Chapter 60, Section 23. 


SECTION 766. Municipal Lien—for expenses of removal 1958 Chap- 
ter 234 amends G.L. Chapter 479, Section 116. 


SECTION 771. Municipal Lien—for veterans benefits 1958 Chapter 
487 amends G.L. Chapter 115. 


SECTION 771. Lien for Old Age Assistance—discussion of enforce- 
ment on estate of recipient of aid. Tisbury v. Hutchinson, 1959 
Advance Sheet 275, 155 NE 2d 876. 


SECTION 772. Tenants by Entirety—Tax on succession. Evans v. 
Commissioner, 1959 Advance Sheets 1401. 


SECTION 777. Mechanics Lien—redemption from sale and statement 
in notice of completion date Acts 1959 Chapter 594 amends G.L. 
Chapter 254. 


SECTION 782. Execution—levy found. Chadwich v. Taylor, 337 
Mass. 428, 149 NE 2d 678. 


SECTION 790. Corporate Excise Tax—conveyance fraudulent only 
as respects the Commonwealth. Silverman Trustee v. Wedge, 
1959, Advance Sheet 843, 158 NE 2d 668. 


SECTION 814. Contract of sale—Bona Fides. Linse v. O’Meara, 1959 
Advance Sheet 89, 155 NE 2d 448. 


SECTION 819. Statute of Frauds—Part performance. Orlando v. 
Ottaviani, 337 Mass. 157, 148 NE 2d 373. 


SECTION 819. Agreement to sell—statute of frauds part performance 
significant only in equity. Bruni v. Andre, 1959 Advance Sheet 
1347. 


SECTION 838. Indefinite references—cleared as a cloud on title. 
Rights existing prior to August 9, 1959, have to August 9, 1960, 
to record claim. Acts 1959 Chapter 294 amends G.L. Chapter 184. 


SECTION 839. Knowledge of incumbrance—Siegel v. Shaw, 337 
Mass. 170, 148, NE 2d 393. 


SECTION 858. Broker—when commission earned. MacDonald v. 
Mihalopolous, 337 Mass. 260, 149 NE 2d 138. Snowden v. Chelten- 
ham, 337 Mass. 295, 149 NE 2d 606. Spence v. Lawrence, 337 
Mass. 355, 149 NE 2d 379. 
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SECTION 863. Will—duty of witnesses to observe mental capacity. 
Genovese v. Genovese, 1958 Advance Sheet 1169, 153 NE 2d 662. 


SECTION 864. Administration—informal if not exceed $800; Acts 
1958 Chapter 163 G.L. 195 Section 16. 


SECTION 867. Willi—Revocation after probate. Agricultural Na- 
tional Bank v. Bernard, 1958 Advance Sheet 1173, 153 NE 2d 761. 


SECTION 887. Dower and Curtesy—Nature of estate, Opinion of 
Justices, 337 Mass. 786, 151 NE 2d 475. 


SECTION 895. Child or equivalent—in grant, will, etc. after August 
26, 1958, includes adopted Acts 1958 Chapter 121, G.L. Chapter 
210 Section 8. 


SECTION 903. Per capita and not per stirpes defined. Welch v. 
Phinney, 337 Mass. 594, 150 NE 2d 723. 


SECTION 957. Adverse possession—enclosure as inference of claim. 
Shoer v. Daffe, 337 Mass. 420, 149 NE 2d 623. Extinguishing a 
way, Pappas v. Maxwell, 337 Mass. 552, 150 NE 2d 521. 


SECTION 957. Adverse possession—must hold under a claim of right 
and with intention to hold as owner to exclusion of everyone else. 
Possessor must use and enjoy without consent. Ottavia v. Savar- 
ese, 1959 Advance Sheet 81; 155 NE 2d 432. Adverse possession 
—acts necessary for woodland or wild land. Cases discussed. 
Cowden Tr. v. Cutting, 1959 Advance Sheet 755, 158 NE 2d 324. 


SECTION 958. Partition—the deed is the operative act. Cowden v. 
Cutting, 1959 Advance Sheet 755, 158 NE 2d 324. 


SECTION 960. Partition—summary process by purchaser against 
co-tenant allowed. Buron v. Brown, 336 Mass. 734, 147 NE 2d 
757. Mere institution of proceedings does not sever. Minnehan 
v. Minnehan, 336 Mass. 668, 147 NE 2d 533. 


SECTION 961. Eminent Domain—purposes of taking. Luke v. Mass. 
Turnpike Authority, 337 Mass. 304, 149 NE 2d 225. Conveyances 
by town of land taken in other town. Acts 1958 Chapter 680 
G.L. Chapter 40 Section 15. 


SECTION 961. Eminent Domain—taking easement in private way and 
damages to abutter. Swan v. Newton, 1959 Advance Sheet 733, 
158 NE 2d 347. 

Eminent Domain—Pro Tanto settlements. Acts 1959 Chapter 626. 
Eminent Domain—limited access way. Parrota v. Commonwealth, 
1959 Advance Sheet 1019, 159 NE 2d 342. 


SECTION 1010. Zoning—illegal delegation to Planning Board. 
Coolidge v. Planning Board, 337 Mass. 648, 151 NE 2d 51. 


SECTION 1012. Zoning—Boston Zoning Commission. Acts 1958 
Chapter 77, 151 NE 2d 51, amends Chapter 665 of 1956. 


SECTION 1014. Zoning—appeal from Board of Appeal within 20 
days and notice to Town Clerk, Acts 1958 Chapter 175, G.L. 
Chapter 40A, Section 21. 
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SECTION 1014. Variances allowed for “financial” hardship Acts 
1958 Chapter 381, G.L. Chapter 40A, Section 15 Par. 3. 


SECTION 1017. Zoning—spot. McHugh v. Board, 336 Mass. 682, 
147 NE 2d 761. 


SECTION 1017. Zoning—When granted. Benjamin v. Board, 1959 
Advance Sheet 3, 154 NE 2d 913. 


SECTION 1017. Zoning—floor area of living area regulated. Acts 
1959 Chapter 607 amends G.L. Chapter 40A, Section 2. 


SECTION 1017. Zoning—using garage to store plane not an accessory 
use. Discussion of “garage.” Building Inspector v. Gingrass, 
1959 Advance Sheet 19, 154 NE 2d 896. 


Zoning and permit—discussion of abandonment or waiver by in- 
action. Cities Service Oil Co..v. Board of Appeals, 1959 Advance 
Sheet 499, 157 NE 2d 225. 


Extension of non conforming use Seekonk v. Anthony, 1959 Ad- 
vance Sheet 623, 157 NE 2d 651. 


Spot Zoning—Tracey v. Board, 1959 Advance Sheet 803, 158 NE 2d 
$17. 


Change of laws—effect on prior plan. Smith v. Board, 1959 Ad- 
vance Sheet 1015, 159 NE 2d 324. 


SECTION 1018. Subdivision—turnarounds on ways and easements 
in them. Acts 1959 Chapter 410 amends G.L. Chapter 41, Section 
819. 


SECTION 1018. Subdivision—Recording regulations required. Acts 
1959 Chapter 144 amends G.L. Chapter 41, Section 81N. 


SECTION 1018. Subdivision Control—preliminary plan. Acts 1958 
Chapter 206 and 1959 Chapter 189 G.L. Chapter 41 Section 81S. 
Requirement of Town Clerk’s certificate of no appeal, Acts 
1958 Chapter 207 G.L. Chapter 41, Section 81X. 


SECTION 1018. Subdivision Control—plan approval by Planning 
Board and Board of Health and proceedings outlined. Acts 1958 
Chapter 377 G.L. Chapter 81V. 


SECTION 1019. Recording—old plans. Acts 1958 Chapter 61 G.L. 
Chapter 36, Section 13B. 


SECTION 1021. Zoning—building allowed on land on plan approved 
previous to change in by-law. Acts 1959 Chapter 492 Chapter G.L. 
Chapter 40A, Section 5a. 











